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Mr Justice Freedman:  

Introduction 

1. There are before the Court two applications, namely 

(1) an application made on 2 October 2018 pursuant to s. 27(1) Electricity Act 1989 

(“EA89”) and s. 30(1) Gas Act 1986 (“GA86”) to quash a Provisional Order 

(“PO”) made by the Defendant (“Ofgem”) on 24 September 2018 to secure 

compliance with the Claimants’ licence condition 32A by virtue of their failure 

to comply with §14 of a direction of which the Claimants (“npower”) were given 

notice on 1 August 2018 pursuant to that condition, and which took effect on 31 

August 2018 (“the Direction”) (CO/3876/2018) (“the PO claim”); 

(2) a claim for judicial review seeking to challenge the lawfulness of that Direction 

(CO/4329/2018).  This claim was issued on 31 October 2018, with the 

Statement of Facts and Grounds (“SFG”) being filed and served on 5 November 

2018 (“the Judicial Review Claim”). 

2. These two claims have been joined and expedited, with the latter being listed for a 

rolled-up hearing.  Ofgem has filed Acknowledgement of Services, Summary Grounds 

of Defence and evidence in respect of both. 

3. The case has become dogged down in procedural issues which took a large part of the 

time of the two-day hearing.  They are capable of obscuring the true nature of the 

dispute, which is in essence a complaint by a supplier of electricity and gas relating to 

a requirement that it complies with requirements relating to the circulation to its 

customers of information designed to make them consider the terms provided to them 

by npower and to consider alternative terms or sources of supply. 

4. In this judgment, I shall deal with the nature of the controversy.  I shall then consider 

the applications and the issues which arise in that connection.  If this case had not been 

a rolled-up hearing, it is possible that there would have been preliminary points which 

would have arisen (e.g. if the Judicial Review Claim was out of time or if the statutory 

review proceedings were appropriate among others).  Since all matters have been rolled 

up, it is more appropriate for me to look at the controversy first before addressing 

specifically the applications and the procedural and substantive matters. 

The parties 

5. Npower (which is referred to in the plural because it is a compendious term for the 

Claimants comprising various npower companies) are licensed suppliers of gas and 

electricity to homes and businesses in Great Britain.  They are commonly referred to 

collectively or individually “npower”.  Usually, I shall refer to them as “npower”.  They 

have been referred to as one of the “big six” who comprise a large part of the market 

and in respect of whom Ofgem consulted for its trial referred to below.  As with other 

suppliers of gas and electricity, npower hold licences granted under the EA89 and the 

GA86.  Those licences in turn require compliance with “Standard Licence Conditions” 
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(“SLCs”) of which there are numerous set out in about 500 pages.  This case concerns 

SLC 32A which is described below. 

6. Ofgem is a body established under the Utilities Act 2000 and it acts on behalf of the 

Gas and Electricity Markets Authority.  It is also the designated “National Regulatory 

Authority” for Great Britain under the latest EU internal market Directives, namely 

Directive 2009/72/EC concerning common rules for the internal market in electricity 

(“the Electricity Directive”) and Directive 2009/73/EC concerning common rules for 

the internal market in gas (“the Gas Directive”) (together “the EU Directives”).  The 

UK so designated Ofgem by the Electricity and Gas (Internal Markets) Regulations 

2011/2704, adding s.3A to the Utilities Act 2000 “Designation of Authority as 

regulatory Authority for Great Britain. 

7. There is before the Court an intervening party, namely the Competition and Markets 

Authority (“the CMA”).  Permission has been granted in the course of the hearing for 

it to intervene in these applications.  According to its website, it is an independent non-

ministerial department which works “to promote competition for the benefit of 

consumers, both within and outside the UK.”  Its aim is said to be “to make markets 

work well for consumers, businesses and the economy.” 

The legislative framework 

8. The Electricity Directive provides at Article 37(16-17) (and the equivalent provision in 

the Gas Directive is at Article 41(16-17): 

“16.   Decisions taken by regulatory authorities shall be fully reasoned and justified 

to allow for judicial review. The decisions shall be available to the public while 

preserving the confidentiality of commercially sensitive information. 

17.     Member States shall ensure that suitable mechanisms exist at national level 

under which a party affected by a decision of a regulatory authority has a right of 

appeal to a body independent of the parties involved and of any government.” 

9. Ofgem is responsible for the economic regulation of the electricity and gas industries 

in Great Britain. By section 3A(1) of the EA89 (and see s.4AA(1), (1B) GA86), Ofgem 

has as its principal objective in exercising its functions under that Act “to protect the 

interests of existing and future consumers in relation to electricity conveyed by 

distribution systems or transmission systems.” It must do so “in the manner which the 

…  Authority … considers is best calculated to further the principal objective, wherever 

appropriate by promoting effective competition between persons engaged in, or in 

commercial activities connected with, the generation, transmission, distribution or 

supply of electricity ….” (s.3A(1A)) (emphasis added).  

10. By s.3A(5A), Ofgem must “have regard”, in carrying out its functions under Part 1 of 

the EA89 (corresponding to s.4AA(5A) GA86), to— 

“(a) the principles under which regulatory activities should be transparent, 

accountable, proportionate, consistent and targeted only at cases in which action is 

needed; and 
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(b) any other principles appearing to [it] to represent the best regulatory practice.” 

(emphasis added) 

Power to impose, and enforce, licence conditions 

11. Npower require a licence from Ofgem in order to supply electricity and gas to premises 

(otherwise they would be committing a criminal offence: e.g. s.4 EA89): see s.6 EA89 

and s.7A GA86.  Ofgem has a discretion to include such conditions as appear to it to be 

requisite or expedient having regard to its above duties: see s.7 EA89 and s.7B GA86. 

12. In particular, by s.7(3)(a) EA89, conditions included in a licence may require the licence 

holder to comply with any direction given by Ofgem as to such matters as are specified 

in the licence or are of a description so specified (see also s.7B(5)(a)(i) GA86).  

13. By s.11A and 11B EA89 and s.23B GA86, Ofgem has the power to make modifications 

to the conditions of a particular licence and/or to the standard conditions imposed on 

any licence, subject to a duty to give notice of any such modifications and to invite and 

consider representations on such modifications before making them. 

14. As indicated, the case concerns the application of Standard Licence Condition 32A 

(“SLC 32A”) on npower pursuant to these powers on 30 January 2017, which provides: 

“32A.1 For any purposes connected with the Authority’s consideration of 

measures or behaviours which may impact on consumer engagement (‘consumer 

engagement measures’), the licensee must comply with a direction issued by the 

Authority in respect of Relevant Matters for Standard Condition 32A 

32A.2 The licensee is not required to comply with a direction issued pursuant to 

32A.1 unless the Authority has given the licensee at least 1 month’s prior Notice. 

32A.3 A direction issued under paragraph 32A.1 may include a requirement to 

comply with any instructions from the Authority or a third party agent appointed 

by the Authority for the purposes of conducting any test of consumer engagement 

measures.” 

15. Ofgem has a duty under s.25 EA89 and s.28 GA86 to secure compliance with conditions 

by way of a final order or a provisional order (i.e. a PO). By s.25 EA89 (equivalent to 

s.28 GA86), as far as relevant here: 

(1) Subject to subsections (2), (4A) to (5A) and section 26 below, where the 

Authority is satisfied that a regulated person is contravening, or is likely to 

contravene any relevant condition or requirement, it shall by a final order make 

such provision as is requisite for the purpose of securing compliance with that 

condition or requirement. 

(2) Subject to subsections (4A) to (5A) below, where it appears to the Authority – 

a. that a regulated person is contravening, or is likely to contravene, any 

relevant condition or requirement; and 
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b. that it is requisite that a provisional order be made, 

it shall (instead of taking steps towards the making of a final order) by a 

provisional order make such provision as appears to him requisite for the 

purpose of securing compliance with that condition or requirement. 

(3) In determining for the purposes of subsection (2)(b) above whether it is requisite 

that a provisional order be made, the Authority shall have regard, in particular 

– 

a. to the extent to which any person is likely to sustain loss or damage in 

consequence of anything which, in contravention of the relevant 

condition or requirement is likely to be done, or omitted to be done, 

before a final order may be made; and 

b. to the fact that the effect of the provisions of this section and section 27 

below is to exclude the availability of any remedy (apart from under 

those provisions or for negligence) in respect of any contravention of a 

relevant condition of requirement.  

16. Section 25(4) gives the Authority a duty to confirm a PO if certain criteria are satisfied 

and subject to 25(5A).  Section 26 provides for various procedural requirements which 

must be satisfied before an order under s.25 is made (see GA86 s.29). 

17. Section 27 EA89 provides (as far as relevant) that: 

(1) If the regulated person to whom a final or provisional order relates is aggrieved 

by the order and desires to question its validity on the ground – 

a. That its making or confirmation was not within the powers of section 25 

above; or 

b. That any of the requirements of section 26 above have not been complied 

with in relation to it, 

he may within 42 days from the ate of service on him of a copy of the order, make 

an application to the court under this section. 

(2) On any such application the court may, if satisfied that the making or 

confirmation of the order was not within those powers or that the interests of the 

regulated person have been substantially prejudiced by a failure to comply with 

those requirements, quash the order or any provision of the order. 

(3) Except as provided by this section, the validity of a final or provisional order shall 

not be questioned by any legal proceedings whatever. 

18. By s.27(7), “…compliance with [a final or provisional order] shall be enforceable by 

civil proceedings by the Authority for an injunction or for interdict or for any other 
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appropriate relief.”  (The equivalent provisions under the GA86 are s.30(1), (2), (3) 

and (7)).  

19. Under s.49A EA, “[as] soon as reasonably practicable after making such a decision, 

the [Defendant]… shall publish a notice stating the reasons for the decision in such 

manner as it… considers appropriate for the purpose of bringing the matters to which 

the notice relates to the attention of persons likely to be interested.”  This duty applies 

to the giving of any direction pursuant to s.7(3)(a): s.49A(1)(c). See also under s.38A 

GA86. 

Electricity Directive 

20. Under the Electricity Directive, it is provided that: 

“Article 37 sub-paragraph 16:   Decisions taken by regulatory authorities shall be 

fully reasoned and justified to allow for judicial review.  The decisions shall be 

available to the public while preserving the confidentiality of commercially 

sensitive information.” 

“Recital 37: Energy regulators should have the power to issue binding decisions 

in relation to electricity undertakings and to impose effective, proportionate and 

dissuasive penalties on electricity undertakings which fail to comply with their 

obligations or to propose that a competent court impose such penalties on them. 

Energy regulators should also be granted the power to decide, irrespective of the 

application of competition rules, on appropriate measures ensuring customer 

benefits through the promotion of effective competition necessary for the proper 

functioning of the internal market in electricity…. The independent body to which 

a party affected by the decision of a national regulator has a right to appeal could 

be a court or other tribunal empowered to conduct a judicial review.” 

Factual Background 

Ofgem reference to the CMA 

21. In June 2014, Ofgem made a reference to the CMA for an investigation into the energy 

market.  On 24 June 2016, the CMA reported as to its investigation of the energy 

market.  It identified a number of adverse effects on competition (“AECs”).  One AEC 

was a lack of customer engagement within the market resulting in a significant financial 

detriment of £1.4 billion.  One of the CMA’s recommended remedies was that Ofgem 

carry out a programme of identifying, testing (through, for example, market trials) and 

implementing measures to increase customer engagement with the domestic retail 

energy markets and introduce a new Standard Licence Condition (“SLC”) requiring 

suppliers to comply with directions to carry out such market trials: see Ch 13 of CMA 

report, at paragraph 13.20. 

22. Ofgem consulted by a letter on 19 October 2016 on the introduction of a new SLC and 

the proposed selection criteria for trials. It stated in its October consultation that “In 

light of the CMA’s compelling AEC findings, Ofgem considers that the introduction of 
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proposed SLC 32A would be both a necessary and proportionate regulatory 

intervention.  We also consider that this intervention is consistent with Ofgem's 

principal objective and general duties.  In particular we note that the power of direction 

afforded by proposed SLC 32A licence condition will ultimately facilitate Ofgem 

decisions on the most appropriate ways of protecting the interests of existing and future 

consumers, including in terms of balance between promotion of effective competition 

and more direct methods of consumer protection." 

Ofgem’s letters of 30 January 2017 

23. Ofgem received responses including from npower.  Ofgem then used its powers under 

s.11A EA89 and s.23B GA86 to implement the recommended modification on 30 

January 2017, SLC 32A.  It decided that selection for trial would be based on (1) 

whether the supplier had enough of the types of customer of relevance to the specific 

research question(s), and (2) whether the burden of the trial was “proportionate” to the 

particular supplier, taking into account its existing capabilities including its 

participation in previous Ofgem-led trials and its own testing and trialling work.  It 

expressed the view that its revised criteria would provide “a fair and proportionate” 

method of selecting participants. 

24. A letter of 30 January 2017 of Ofgem considered the impact of trials on suppliers 

quoting from the June 2016 report of the CMA.  It was called ‘Implementation of 

Standard Licence Condition 32A: Power to direct suppliers to test consumer 

engagement measures – decision to make licence modifications’.  A further letter of the 

same date was headed ‘Decision: Selection criteria for mandatory supplier testing of 

measures to promote domestic consumer engagement’.  This included the following: 

“Impact of trials on suppliers 

A concern was raised by a large supplier that the selection criteria’s impact would 

be disproportionate because they would cause an unequal impact on certain 

suppliers, based upon potential customer losses and damage to their commercial 

interests. A mid-tier supplier raised a concern over how costs of trials could be 

spread over a smaller customer base, particularly if the characteristics of that 

customer base meant it could be selected multiple times. We have considered these 

points in the context of the CMA’s recommendation of the trials programme as part 

of the remedies to address the domestic weak consumer engagement adverse effect 

on competition (“AEC”). In its summary of the remedies, the CMA stated: 

The above overarching feature of weak customer response, in turn, gives suppliers 

a position of unilateral market power concerning their inactive customer base. In 

relation to unilateral market power, our finding is that suppliers in such a position 

have the ability to exploit such a position… 

The full report states: 

The gains available to customers from promoting engagement are potentially 

high….We recognise that there will also be costs to suppliers of complying with the 
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requirement to participate in the Ofgem-led programme (including, where used, 

RCTs) and implementing the resulting interventions. However, we note that our 

starting point for the proportionality of the Ofgem-led programme, and any 

individual decision subsequently taken by Ofgem in the context of the programme, 

is the scale of the detriment, which is very substantial. 

The CMA recognises that Ofgem is already obligated to consider the cost and 

proportionality of all its activities. 

In designing the programme, Ofgem will be required to assess the proportionality 

of the various stages involved in the programme, including the testing involved in 

each specific proposed measure. 

To ensure proportionality, we will choose research questions for trials that we 

believe stand a good chance of seeing positive consumer outcomes. We will also 

ensure that the scale of the trial is no larger than necessary to obtain robust results. 

We have revised criterion 2, to clarify that the assessment of proportionality is 

linked to capability, which will include size of supplier in relation to the scale of 

the trial. 

…….. 

3. Burden of the trial is proportionate to a particular supplier 

A few respondents called for the costs of each trial to be shared between Ofgem 

and the supplier(s) involved. We do not consider it appropriate for Ofgem to fund 

the trials in part or in full. Our role in this area will be to supply the research 

questions for trials, based upon desired consumer outcomes, and to provide 

guidance to suppliers on how to undertake robust trials. We would also monitor 

the progress and outputs of trials. None of this would be a substitute for suppliers 

using their own resource and expertise to carry out the specified trial. 

In respect of the feedback on proportionality, we have already stated that we will 

take account of a supplier’s participation in previous Ofgem-led trials and its 

activities in the area of the research question. This is to encourage suppliers to 

take proactive steps to engage consumers who are not currently taking advantage 

of the competitive market. To take a supplier’s actions into account, there would 

need to be considerable alignment with the measures planned for Ofgem-led trial 

and any supplier-led testing would need to have been undertaken in a robust 

manner.” 

25. A further letter of Ofgem of the same date to suppliers set out the reasons for adopting 

SLC 32A and summarises the consultation responses.  It stated: 

“As part of the remedies to address this AEC, the CMA recommended that Ofgem 

establish a programme of work to provide customers with measures to prompt them 

to engage. It considered that suppliers have the ability to engage their existing 
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customers through the regular communications they send to them, but they are 

likely to face limited incentives to do so. 

As such, the CMA recommended that this Ofgem-led programme should identify, 

test (through randomised controlled trials (RCTs), where appropriate) and 

implement measures to provide domestic consumers with different or additional 

information with the aim of promoting engagement in the domestic retail energy 

market. The CMA further recommended that we introduce a licence condition (SLC 

32A) to require suppliers to participate in this programme, to ensure the 

programme’s effective implementation, for which it provided the draft licence 

condition wording. 

SLC 32A has two key features: (i) the power to direct licence holders to undertake 

testing and trialling; and (ii) information gathering powers. Both are with regards 

to us being able to use RCTs or other forms of testing to identify effective domestic 

consumer engagement measures.”  

SLC 32A is time limited and will expire on 31 December 2022: 32A.9.”  

26. This letter then went on to consider commercial impact and referred to a concern of 

respondents  

“that an intervention being trialled might prove to be highly effective at prompting 

engagement and, as a result, a supplier loses a significant number of consumers 

either to another supplier or from a particular tariff type. The impact of this can 

be managed by ensuring that the burden of trials is fairly spread across suppliers, 

that the size of a trial is appropriate and proportionate – ie a trial with 200,000 

customers should not be pursued when a trial with 40,000 customers is sufficient, 

and that by selecting suppliers of a sufficient size proportionate to the scale of the 

trial.  However, we do recognise the potential for some commercial impact and 

would not consider this was a valid reason for a supplier to avoid or be excluded 

from a trial.  Of course, if a proposal was proven to be successful in promoting 

engagement, it is highly likely that we would seek to put this in place for all 

suppliers to facilitate competition.” 

27. Ofgem published these selection criteria, following consultation with stakeholders in 

October 2016, also on 30 January 2017.  These were not challenged at the time, and nor 

were the terms of SLC 32A themselves nor Ofgem’s power to modify the licence to 

include the condition.  Ofgem considered the proportionality of adopting both the 

condition and the selection criteria, based on the consultation (inter alia), before doing 

so in accordance with its duties under e.g. s.3A(5A) EA89. 

The evidence adduced by the CMA 

28. The relevant background in relation to the CMA’s energy market investigation 

(“EMI”), the Final EMI Report and the views and experience of the CMA regarding 

randomised controlled trials (“RCTs”) such as the Autumn trial is set out in a witness 

statement of Mr Prevett, which has been adduced by the Intervener, the CMA.  As noted 
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in Ms Love’s skeleton argument on behalf of the CMA, five points from that evidence 

are emphasised comprising: 

(1) the significant problem posed by the customer disengagement that the 

CMA found in the domestic retail energy markets.  The CMA found 

substantial numbers of customers (particularly customers with lower household 

incomes) to be disengaged from retail energy markets.  This is a critical issue 

on the demand side of the market. To paraphrase Mr Prevett (paragraph 54), it 

is “not solely about encouraging disengaged customers to switch” but also that 

“a pre-condition for more competitive domestic retail energy markets” is 

lacking. 

(2) the detrimental effects of this market failing.  Mr Prevett explains that the 

CMA believed the most likely significant form of detriment suffered by energy 

consumers as a result of the Domestic Weak Customer Response AEC was 

excessive prices, which were estimated using both ‘direct’ (price comparison-

based) and ‘indirect’ (profitability-based) approaches.  The CMA also found 

evidence that the Domestic Weak Customer Response AEC had given rise to 

consumer harm from poor quality of service and restrictions on innovation, 

neither of which could readily be quantified. 

(3) the central role of the Ofgem-led programme in addressing the AEC.  Mr 

Prevett explained (paragraphs 18-19) that the Ofgem-led programme is one of 

“the main elements of the package of remedies concerning the Domestic Weak 

Customer Response AEC” and was designed to complement (and to be mutually 

reinforcing with) the creation of an Ofgem-controlled database of disengaged 

customers (the “Database remedy”).  This pair of remedies was intended to 

provide a long-term and comprehensive solution to two of the particular features 

giving rise to the Domestic Weak Customer Response AEC: (i) that certain 

customers have limited awareness of, and interest in, their ability to switch 

energy supplier, and (ii) that customers face actual and perceived barriers to 

accessing and assessing information (footnote 7 to paragraph 18).  The CMA 

found that the Ofgem-led programme and the Database remedy “will make a 

significant contribution to addressing the Domestic Weak Customer Response 

AEC and associated detriment”.  

(4) the CMA’s reasons for the design of the programme (ie, for Ofgem-led 

testing). Mr Prevett set out at paragraphs 20-26 of his statement the 

considerations that influenced the CMA’s decision not only to recommend that 

Ofgem intervene directly in the market to facilitate customer engagement but 

also that that intervention should take the form of a programme of identifying, 

testing and implementing measures: an ongoing, evolving and evidence-based 

approach to intervention.  The CMA’s recommendations regarding the Ofgem-

led programme (including the use of RCTs to test potential interventions) were 

drawn up in the light of regulatory best practice and past experience of 

interventions in the domestic retail energy markets. The CMA viewed – and 
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continues to view – the timely implementation of these recommendations as 

critical to addressing the fundamental market failings summarised above. 

(5) the Ofgem-led programme (including the requirement of supplier 

participation in testing) was, as set out in the Final EMI Report, the subject 

of individual and collective proportionality assessments. Mr Prevett outlines, 

in paragraphs 28-33 of his statement, the detailed and systematic approach taken 

by the CMA in its assessment of proportionality. 

The absence of challenge of npower (to the CMA Report, the finding of an AEC and the 

implementation of SLC 32A) 

29. In the skeleton argument on behalf of npower, it is stated that there is no challenge to 

(i) the history and content of the CMA Report (and ancillary documents) following the 

EMI (2014-2016), (ii) the finding of an AEC of weak customer response by the CMA, 

and (iii) the implementation of SLC32A by Ofgem. The skeleton of npower at 

paragraph 3 says as follows:  

“This is agreed context.  npower adopt the CMA’s description, and has made clear 

that it does not challenge the finding of an AEC in the terms set out by the CMA or 

the introduction of SLC32A by Ofgem as an important part of a package of 

remedies. npower agrees with the expressed importance of Ofgem using SLC32A 

to address the AEC.  SLC32A is an important and necessary provision to help 

address an identified consumer detriment (an AEC identified by the CMA) and is 

not in question.” 

30. The details of the above matters have been set out in some detail above.  They show an 

important history before any of the events of which complaint is made.  It is the 

identification of an AEC by the CMA in its report of 24 June 2016.  That was the 

existence of numerous inactive customers who did not consider alternative packages 

which might lead to a substantial reduction in the amounts paid for gas and electricity.  

Although issue is taken with the amount of £1.4 billion of annual customer detriment 

caused by customers remaining on the SVT, no issue is taken to the AEC and to its 

being a problem from a competition standpoint. 

31. Ofgem consulted on selection criteria by a letter on 19 October 2016 on the introduction 

of a new SLC and the proposed selection criteria for trials.  Such consultation included 

with npower as to how to deal with the AEC and as to the creation of new SLC 32A.  

Its purpose was to compel suppliers to participate in a trial to test the market with a 

view to finding remedies to address the domestic weak consumer engagement AEC.  

Ofgem considered that SLC 32A would be “both a necessary and proportionate 

regulatory intervention.  We also consider that this intervention is consistent with 

Ofgem's principal objective and general duties.”  In its recommendation of 30 January 

2017, Ofgem was alive both to the need to deal with the AEC by trials and to the fact 

that this was inevitably going to cause a burden on the supplier(s) chosen for the trial: 

Ofgem would do what it could to provide a fair and proportionate way of selecting 

participants. 
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32. It was clear from letters of Ofgem of 30 January 2017 that the trials were going to cause 

difficulties to the particular supplier(s) selected.  They would not like any selection 

because what was proposed would inevitably wake up the customers who had been 

passive and cause them directly or indirectly to leave the selected supplier with a 

consequent loss of income.  They would also be concerned that other suppliers should 

have been selected instead of or before them.  This would be despite the emphasis 

throughout the creation of the response to the AEC on Ofgem acting in a fair and 

proportionate way.   

33. The inevitable and realistic concession at paragraph 3 of npower’s skeleton argument 

forms not simply background in this case, but provides a problem to the nature of the 

challenge.  Given that the trial would inevitably have such consequences to selected 

suppliers, it is necessary for any challenge to be by reference to the actions of Ofgem 

at the point of and immediately leading up to the challenge in the summer of 2018.  The 

difficulty for npower is to show that that which occurred was not simply the corollary 

of the very difficulties that would ensue from the decision to tackle the particular AEC, 

the implementation of SLC 32A and the selection of a supplier which could be, and in 

the event, was npower. 

The first Collective Switch Trial 

34. Since then, Ofgem has run several trials in accordance with its broad powers under SLC 

32A.  In February 2018, Ofgem ran its first “Collective Switch Trial”. This involved 

disengaged customers being provided with information about an opportunity to switch 

providers based on an exclusive tariff which they are offered by a third-party 

intermediary on behalf of other suppliers who bid to provide that tariff. The first trial 

involved 50,000 of Scottish Power’s customers, during which 22% of the customers 

switched to a cheaper tariff.  Mr Fisher’s third witness statement refers to the fact that 

the trial “achieved a consumer response eight times higher than that of the 

control…group and considerably greater than that achieved in other trials previously 

conducted under SLC32A”.  Mr Fisher at paragraph 9 said the following about this trial: 

“It is possible that the collective switch model as trialled in the first collective 

switch trial is a particularly effective way of addressing the AEC identified by the 

CMA (lack of customer engagement) and the resulting £1.4 billion of annual 

customer detriment caused by customers remaining on the SVT (Standard Variable 

Tariff).  However, it is also possible that there was something unusual about the 

incumbent supplier and/or the particular group of its customers trialled, the time 

of year or other factors which led to the customer response rate being so high.  

Given the size of the detriment identified by the CMA and the number of customers 

affected (up to eight million customers), it is essential that Ofgem tests whether the 

results are replicable and whether such a service could be run at levels that would 

enable efficient and timely communications with affected customers.” 

Internal documents of June/July 2018 

35. In the course of the contest about proportionality, internal documents have been 

provided to npower of the period of June and July 2018 (which were not sent to npower 
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at the time) which have been called by npower “deeply disturbing”.  The criticism has 

been in effect that these documents show that the representations to npower and to the 

customers as to the purpose of the trials were false, and that in reality the trials were for 

a different and improper purpose.  There was particular focus on  

(1) the Collective Switch Options Paper of Mr Fisher of 14 June 2018 (in which the 

option of ‘doing nothing’ and other possibilities were considered).   

(2) a document dated 4 July 2018 focusing in some detail on the costs/benefits of 

the trial.   

(3) a document dated 20 July 2018 headed “Impact of the price cap on the Autumn 

CS trial options note”, which has been the subject of particular criticism by 

npower.   

36. The key points are that the position of Ofgem as represented to npower was replicability 

of the Scottish Power and to understand whether it was scalable. In addition to 

paragraph 9 of Mr Fisher’s statement cited above, he amplified this in his third 

statement where he referred (at paragraphs 5-6) to the Scottish Power test achieving a 

customer response which was eight times higher than that of the control (or comparator) 

group and considerably greater than in other trial previously conducted under SLC 32A. 

The concern was therefore that the Scottish Power test was an outlier (for example due 

to characteristics of the customers tested) or whether it was due to the design 

characteristics of the intervention. 

37. There is a complaint of npower about alleged delay on the part of Ofgem in relation to 

the disclosure of these documents (between 19 October 2018 and 15 November 2018) 

and a further document to which I shall refer below, namely a document of 20 July 

2018.  Attention is drawn to the fact that the former document of 14 June 2018 does not 

refer to scalability or to larger trial being required.  That is first mentioned in the paper 

of 4 July 2018, whereas in a previous paper (not identified and not disclosed), the 

possibility of scaling up was regarded as important as was ‘generalisability’ (which 

seems to be another term for replicability).  The submission of npower is that at this 

stage there was no concern about the ability of EHL to deliver on a larger number of 

subjects: on the contrary, there was a confidence about its ability to deliver “because 

we have a procurement route in place with the delivery partner.”  It is therefore 

contended that the reason of scalability is ex post facto justification for the scale of the 

trials. 

38. It is suggested that the wrong costs and benefits were taken into account.  As regards 

suppliers, there was taken into account the cost of sending out letters, but not the more 

substantial costs of loss of customers and consequent revenue.  Indeed, it is estimated 

by npower that the consequence of the trial of 100,000 customers will be about 

£30,000,000 per annum (its earlier estimate in a letter of 10 August 2018 was potentially 

up to £120,000,000 per annum if all customers switched).  As regards consumers, there 

was taken into account savings (“reduced consumer detriment”), whereas it is said that 

this was not relevant to the robustness of the tests.  According to the skeleton argument 

for npower, “it is a dangerous approach to consider that a trial (the primary value 
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which must be obtaining robust data) is to be considered, as regards quantified 

financial value, on the basis of a hoped for actual outcome.  SLC 32A should be not 

policy implementation measure, it is said, but to obtain data to inform future policy 

interventions.” 

39. Ofgem decided to run a second collective switch trial. It informed the “big six” energy 

suppliers of this on 12 July 2018. This paper refers to two suppliers, each providing 

100,000 customers for the trial.  It invited expressions of interest, according to the 

published selection criteria. npower replied on 18 July 2018 that they did not wish to 

be included in the trial and giving their reasons.  It stated that they had participated in 

an earlier trial and were to be involved in the Disengaged Customer Database project.  

40. The document to which the largest criticism is directed by npower is a document sent 

on 20 July 2018 and headed “Impact of the price cap on the Autumn CS trial options 

note”.  It is claimed by npower at paragraphs 31-45 of its skeleton that this document 

shows “an astonishing approach to misleading customers and the supposed trade-off 

between honesty to customers and obtaining higher switching figures.”  It states that 

that the key research question is to test replicability.  An issue is whether the impact of 

a trial will vary according to the supplier.  Further, the impact of the forthcoming price 

cap will be to reduce any saving to the customer because of the savings due to the price 

cap.  The effect of the price cap will undermine the ability to replicate the Scottish 

Power test because the consumer will be looking at the impact of the price cap in 

addition to or instead of the impact of obtaining a better price from a different supplier. 

41. Concern was expressed that the impact of the price cap is that there will be less people 

switching because of a belief that the price reduction is making it unnecessary to explore 

the market to find out if a further reduction can be obtained in that way.  A potential 

con in respect of the trial would be that the “potential impact of the trial may be 

diminished and less people will switch as a result [of price cap]”.  It was said that an 

improper purpose in these circumstances is that the purpose has become to procure 

consumer switching rather than to test robustly whether or not it is in the consumer’s 

interest to switch: it may not be following the cap.  The aim should be that the trial 

should inform about a certain result, not that it should achieve a preferred result. 

42. The gravamen is summarised at paragraph 45 of the submissions of npower as follows, 

namely “The only explanation for Ofgem continuing with the npower trial in these 

circumstances is that it is doing so solely or materially for the purpose not of testing 

anything (more specifically, replicability) but rather to obtain a result: consumer 

switching.  This is clearly beyond the scope of SLC32A – it is a measure to trial 

consumer engagement measures to inform future policy interventions, it not a 

regulatory tool to achieve a (direct) result.”  I shall return to this in the consideration 

below of the improper purpose issue. 

43. In his third statement, Mr Fisher at paragraph 12 stated that in parallel with the 

announcement of 12 July 2018, enquiries were made of Energyhelpline to see if it had 

the capacity to deal with that quantum of two waves of 100,000 customers.  By 20 July 

2018, this possibility had been ruled out as it was clear that there was no capacity to 
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deal with a trial of more than 100,000 customers at one time.  This then led to proposed 

trials of cohorts of 100,000 customers consecutively rather than simultaneously.  At 

paragraph 13 of his third statement, Mr Fisher identified changes in deliberations from 

three trials of 100,000 each with two trials to be before the price cap (pursuant to the 

Domestic Gas and Electricity (Tariff Cap) Act 2018 which received Royal Assent on 

19 July 2018).  The change was then to two waves of 100,000 customers to be 

conducted in the autumn trial, one to be before the price cap and one after.  When it 

became apparent that the price cap level would not be until at the earliest early 

November 2018, it was concluded that the first test should be in 2018 before the price 

cap, and one following the introduction of the price cap in early 2019. 

44. Ofgem subsequently selected the two suppliers, one being npower, to take part in this 

trial in accordance with its published selection criteria under SLC 32A. On 31 July 2018 

it notified npower of its decision to select them.  It explained that in fact all “big six” 

suppliers had run earlier trials and npower’s trial had had the smallest customer 

population (1200) and that work on the Database project was unlikely to coincide 

greatly with the trial.  This was elucidated in a document of Ofgem of 18 September 

2018 referred to below: it stated that the other suppliers had participated in up to two 

trials, with the suppliers providing data for over 160,000 customers (the largest being 

over 250,000).  Npower had thus far been exposed to very limited customer losses 

through Ofgem’s trialling activity.  On 31 July 2018, npower indicated by email that 

they “recognise the statutory nature of the process (i.e. it is not voluntary) and hence 

we will get on with the trial.”  According to paragraph 15 of Mr Fisher’s third statement, 

communications took place with the second supplier who worked “collaboratively” 

with Ofgem and Energyhelpline in agreeing a revised timetable. 

45. Scalability was not referred to in the document of 14 June 2018, but it was mentioned 

by 4 July 2018 (and apparently in an earlier paper).  In any event, the document of 14 

June 2018 was much less detailed than subsequent documents, and so there is little, if 

any, significance as to how little there was in the document.  That there were discussions 

within the team at this stage is apparent from the third witness statement of Mr Fisher 

referred to above.  Hence, the reasons provided in August 2018 were not an ex post 

facto rationalisation, but reflected the discussions and decisions which preceded the 

notice of intention of the Decision provided on 1 August 2018. 

The draft Direction of 1 August 2018 and August communications 

46. Following that, on 1 August 2018, Ofgem, giving the requisite one month’s notice (SLC 

32A.2), issued the Direction to npower pursuant to SLC 32A, along with a covering 

letter explaining the basis of the trial and the reasons for the Direction.  It provided the 

relevant background to the trial in terms of the CMA’s report and recommendations to 

Ofgem in terms of testing customer engagement measures.  It is accepted by npower, 

and correctly, that the letter of 1 August 2018 was a draft Direction: see npower’s 

skeleton argument, paragraph 51 and the judgment of Zacaroli J at paragraph 4, to 

which more reference will be made below.  On 31 August 2018, that is a month later, a 

letter in substantially the same terms was sent.  That was the Direction. 
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47. The reasons included the following: 

“Following a smaller scale Collective Switch Trial at the beginning of 2018, the 

Authority considers it appropriate to conduct another trial this autumn…[it 

explained the detail of this and continued:] this proposal seeks to address the 

CMA’s finding of an AEC arising because of an overarching feature of weak 

customer response, which in turn gives energy suppliers a position of unilateral 

market power concerning their inactive customer base. The Collective Switch is 

designed to prompt engagement from consumers who have not recently switched 

energy supplier or tariff.” 

48. The letter went on to explain that npower would be required to identify “100,000 

domestic customers” and take the various specified steps in relation to the trial outlined. 

The Direction itself was then enclosed, along with an indicative timetable with the first 

steps to take place on 3 September 2018. 

Communications in August relating to a trial of 100,000 customers 

49. The early concerns of npower were said to be because Ofgem chose to have a trial of 

100,000 customers in respect of npower (one month’s notice of a Direction given on 1 

August 2018) which was treated by npower as being disproportionate.  There was a 

willingness to have a trial of 10,000 to 30,000 customers (response of 10 August 2018), 

even 50,000 customers (19 September 2018), but a trial of 100,000 customers was 

regarded as disproportionate.  I shall now consider the correspondence in this regard. 

50. On 10 August 2018, npower made a commitment to comply with the Direction, but 

requested that the number of participants on trial should be limited to 30,000 maximum 

(not 100,000).  On 17 August 2018, Ofgem responded by email as to the rationale for 

100,000 rather than 30,000, following a call with npower.  The call on 16 August 2018 

was between Ofgem (particularly Ed Charlish) and Alan Hannaway and Nicholas 

Murphy of npower “regarding the collective switch trial and the plan for database.  We 

did feed back to them through the meeting the rationale for performing the trial with 

100k customers rather than 30k.” (referred to in the email of 17 August 2018).  The 

email stated that it was discussed in the call that “The previous trial yielded encouraging 

results. One of the main objectives of the second trial is to prove that we can scale this 

up and service provider can organise a collective switch for a larger group of 

customers. Should a collective switch be rolled out as a steady policy intervention, you 

can appreciate that we deem it absolutely necessary to test it for this amount of 

customers.”   

51. In response to a request for more detail, Ofgem replied on 20 August 2018 by email 

explaining further “why 100,000 was needed rather than something smaller.”  Because 

of the “extremely positive” results of the earlier trial (with a switch rate of over 20%), 

Ofgem wanted to understand whether it was “scalable”, and needed “to understand two 

things”: (1) whether call centres can deal with the increase in the volume of customers 

they will need to interact with, (2) the market appetite for bidders on the collective 

switch auction at larger volumes.  
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The Direction of 31 August 2018 

52. The Direction took effect on 31 August 2018 (with the first steps of an indicative 

timetable to be taken on 3 September 2018) and Ofgem sent npower a copy of the 

Direction on that date, along with the covering letter setting out the reasons for it.  The 

Direction was issued in finalised form materially identical to the 1 August 2018 

Direction. 

53. Npower responded with their representations on the Direction in email at 17.02 on 31 

August 2018, stating that “Our policy is to comply with all regulatory obligations”.  

They challenged the validity of the Direction, making comments about proportionality 

and the legitimate aim of a trial (among other things).  It states “we are getting on with 

the project as if the direction were compliant. That does not mean that we agree that it 

is.”  It requests further discussions “to see if the direction can be converted to something 

compliant.”  It says that it would waive vires challenge if sample size reduced to what 

it considered a “proportionate size.” 

54. In the email of npower of 31 August 2018, as regards the legitimate aim of the trial, it 

was suggested that insofar as the rationale of Ofgem was commercial appetite for 

suppliers taking on large volumes on Commercial Switches, this fell outside the scope 

of the scope of the Energy Market Investigation.  It was stated that this was confirmed 

in the SLC 32A consultation decision letter of Ofgem on 30 January 2017.   

Communications of 7 September 2018 and 18 September 2018 

55. In early September 2018, npower complied with the first step required under the 

Direction.   On 7 September 2018, Ofgem by Mr Fisher responded to the representations 

of npower including on validity, aims and proportionality.  It responded as regards 

legitimate aim saying that the purpose was consistent with the scope and purposes 

provided for in SLC 32A: that SLC was to gather evidence in order to identify 

appropriate means to test effective ways of prompting consumer engagement in the 

domestic energy market.  The “legitimate aim of this trial, is therefore in line with the 

aim of the licence condition under which the trial is launched i.e. to test (i) large scale 

measures, that will prompt market-wide consumer engagement and (ii) the capacity 

and capability of third parties, such as price comparison websites (eg Energyhelpline) 

to deal with large numbers of switching customers and potential implications from 

there.”   

56. In this context, Ofgem stated that “we consider that npower therefore may have 

misunderstood the exchange of emails on purpose of trial and we would therefore note 

for the avoidance of doubt that the purpose of the autumn CST was not to test the 

commercial appetite for suppliers to take on large volumes in Collective Switches, or 

the operational capability of gaining and losing suppliers to maintain service levels for 

high gains and losses during Collective Switches (although we note that such matters 

may be relevant factors for consideration in the implementation of such measures.)  The 

legitimate aim of the trial is to test the sustainability of a collective switch of a large 

number of inactive customers while prompting further engagement via informed 

choices i.e. by providing recommendations on even cheaper tariffs through Energy 
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Helpline beyond the collective switch tariff.”  Thus, it was not accepted that Ofgem 

acted outside its powers under SLC 32A. 

57. Under the heading proportionality, Ofgem said on size “in order for the measure to be 

effective and appropriate to prompt consumer engagement through switching and 

informed choices, a trial population of 100,000 customers would be a reasonably 

sizable trial population to measure a large scale intervention. In this way, Ofgem will 

be able to measure the effectiveness of such an intervention on a wider basis than the 

first collective switch trial as well as confirming what is the market appetite for bidders 

on the collective switch auction to undertake larger volumes of customers.  We will also 

be able to trial what is the industry’s capacity to deal with large numbers of potentially 

switching customers, for example, whether call-centres could deal with the increase in 

the volume of customers they will need to interact with.” 

58. There was a meeting on 12 September 2018 between Ofgem’s officials and npower to 

discuss mainly the number of the trial population.  On 14 September 2018, there was a 

further meeting between Mr Fisher, Ofgem’s Deputy Director, Consumer Engagement 

and npower: see Fisher (1) paragraphs 30-32. 

59. Despite this, npower was not willing to proceed with issuing 100,000 letters (wanting, 

by its letter of 19 September 2018, to limit trial to 50,000 instead, stating that it was not 

satisfied regarding proportionality).  Absent agreement, Ofgem indicated that the 

Direction would be enforced if 100,000 letters were not issued by 20 September 2018 

as per Direction. 

60. On 18 September 2018, Ofgem sent a paper on proportionality to npower. It states that 

having run the first collective switch trial with one incumbent supplier and at a small 

sample size relative to the relevant customer population “it was not clear whether this 

was replicable or deliverable at greater scale. Hence the need to run a second trial.” 

61. It referred to matters relevant to impacts / alternatives. It bore in mind the fact that 

npower had 737,549 non-prepayment customers who had been on the SVT for 3 years 

or more.  In selecting npower, it took into account the fact that npower had conducted 

a trial (on 1200 customers) and therefore been subject to limited customer losses 

whereas other suppliers had participated in up to two trials with some of the suppliers 

having provided data on over 160,000 customers.  It was explained why a wider 

intervention than the Scottish Power trial was required consistently with the information 

provided in August 2018, namely (1) to measure the appetite by suppliers to provide a 

competitively priced exclusive tariff (the appetite might not be there if the number were 

not large enough), and (2) to measure the feasibility of a service provider to scale up its 

operations from operational and cost-related perspectives.  Calculations are identified 

which had been undertaken to ensure that the trial would be sufficient to detect the 

impact of intervention.  These calculations have not been subjected to detailed analysis 

or criticism by npower in its submissions or evidence. The conclusion of Ofgem was 

that a trial population of 100,000 customers would be an appropriate and reasonably 

sizable group to measure the effectiveness of a larger scale intervention. 

The Provisional Order 
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62. On 19 September 2018, npower confirmed that they would not comply with a trial of 

100,000 and would only comply with 50,000, and set out potential grounds of legal 

challenge for Direction.  By 20 September 2018, npower had not complied with the 

stage of the Direction of sending the necessary letters to the selected customers for the 

trial required by that date.  

63. This led to the Provisional Order made on 24 September 2018 (“PO”) under s.25 EA89 

and s.28 GA86 to secure compliance npower with the Direction forthwith and require 

any non-compliance to be remedied by 26 September 2018.  On 26 September 2018, 

Ofgem published its Statement of Reasons for making the PO pursuant to s.38A GA86 

and s.49A EA89.  By 27 September 2018, npower failed to comply with the PO.   

64. Ofgem then issued and served a claim and N244 in the Chancery Division for an urgent 

injunction under s.27(7) EA89 (and s.30(8) GA86) (Claim No FS-2018-000014) 

supported by the first witness statement of Mr Paul Fisher setting out the background 

and exhibiting the key documents. 

65. On 1 October 2018, Paul Fisher of Ofgem in the injunction proceedings commented 

about the value of sequential trials on account of price cap coming into effect in January 

2019 (inter alia).  He reiterated that “Ofgem wishes to establish whether the results of 

the first collective switch trial …are replicable as well as scalable.” 

The application to quash the Provisional Order 

66. On 2 October 2018, npower issued an application to quash the provisional order under 

s.27 EA89 and s.30 GA86.  The matter was heard by Zacaroli J on 4 October 2018 and 

judgment was given on the next day 5 October 2018, who granted an injunction, 

ordering npower to comply with the PO.  On 8 October 2018, npower complied with 

the injunction by issuing customer letters. 

67. On 11 October 2018, an application was issued by npower for determination of a 

“preliminary procedural issue”, on jurisdiction on the papers, namely whether legality 

of the underlying Direction could be challenged in the statutory review of PO under 

s.27 (as they contended), or whether they would need to issue a separate judicial review.  

On 12 October 2018, Ofgem wrote to the Administrative Court stating its position that 

the challenge to s.27 was limited to the grounds for its decision to make the PO.  It 

stated that a challenge to the Direction should have been made by judicial review, and 

that the issue was not appropriate for preliminary determination on the papers. 

68. On 19 October 2018, npower sought an explanation, and disclosure of documents, in 

relation to various matters (consecutive trials, effects of price-cap, and various detailed 

matters including the disclosure of a contract with a third-party, Energyhelpline). 

69. There were then various communications with Lang J between 23 and 25 October 2018 

as follows: 

(1) Lang J refused to determine a preliminary issue on papers (as being “too 

complex and contentious”): on 23 October 2018, she ordered that it should be 
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determined at a substantive hearing on statutory review under s.27.  The matter 

was urgent and should be expedited to come on for hearing after 27 November 

2018, and consequential directions were given; 

(2) There was a further request for a hearing to be listed 9 November 2018 or in the 

next week commencing 12 November 2018; 

(3) Having received submissions, Lang J made a second order on 25 October 2018 

refusing npower’s application to conclude substantive hearing by mid-

November.  She stated that “Although the claim was filed soon after the [PO] 

was made, I consider that the Claimants lost time and focus by applying to the 

court for a preliminary determination…, instead of pressing for directions for 

an urgent hearing.”  Moreover, since a claim for JR of Directions now likely, 

Ofgem would need an opportunity to respond. 

The Judicial Review Claim 

70. On 31 October 2018, npower issued the Judicial Review Claim.  An order of Murray J 

was made on the same date linking the Judicial Review to the section 27 proceedings 

and ordering a linked-up hearing for 28-29 November 2018 with expedited 

consequential directions.  Ofgem sought to set aside that order on the basis that after 12 

November 2018, there was no longer urgency.  On 2 November 2018, an order of King 

J was made with a revised expedited timetable with npower to file grounds in the 

Judicial Review Claim by 5 November 2018 and Ofgem to file an Acknowledgment of 

Service and Summary Grounds by 12 November 2018 

71. On 8 November 2018, npower renewed their request made on 19 October 2018 raising 

four detailed questions and asking for various documents.  

72. On 9 November 2018, the CMA applied to intervene in the linked claims.  On 14 

November 2018, Yip J ordered that the application to intervene be determined by the 

trial judge, and making directions that CMA’s submissions and evidence be served by 

21 Nov 2018. 

73. As regards the trial, pursuant to the PO, savings letters were sent to trial customers 

between 12 and 21 November 2018 and reminder letters were due to be sent between 

22 November and 3 December 2018.  There were further steps for 11 December 2018 

and 14 December 2018 and the completion date for the trial is due to be 7 January 2019. 

74. The procedural history has become complicated and it has given rise to a number of 

issues which will be considered later in this Judgment.   

The proportionality assessments that preceded the Autumn trial 

75. As noted above, one of npower’s criticisms of Ofgem’s proportionality assessment is 

that “Ofgem has not ever assessed the costs to npower” of requiring its participation in 

the Autumn trial (paragraph 56(iii) of SFG.  It appears, from Dr Harris’ evidence 

(paragraph 28) and npower’s pleaded case (SFG paragraphs 59(e) and 60), that the 
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principal cost of which npower complains is the potential loss of customers who are 

currently on its standard variable tariff. 

76. As pointed out when the CMA assessed the proportionality of the Ofgem-led 

programme it recognised that participation in the programme would entail costs to 

suppliers; hence the statement in the Final EMI Report that these costs should be taken 

into account in considering the proportionality of any testing and supplier participation: 

see Prevett (paragraph 33).  Notwithstanding those costs, the CMA, noting that the 

starting point for the proportionality both of the Ofgem-led programme as a whole and 

for any individual decision subsequently taken by Ofgem is the scale of the detriment, 

found the Ofgem-led programme to be proportionate. 

77. As noted above, the introduction of SLC 32A was itself the subject of a further 

assessment that included consideration of proportionality issues.  This can be seen from 

the two documents dated 30 January 2017 referred to above, both accepting the 

potential loss of customers.  that accompanied the decision in question, namely, (i) a 

letter headed ‘Implementation of Standard Licence Condition 32A: Power to direct 

suppliers to test consumer engagement measures – decision to make licence 

modifications’ and (ii) a further letter headed ‘Decision: Selection criteria for 

mandatory supplier testing of measures to promote domestic consumer engagement’. 

In both of these documents, the potential loss of customers by suppliers was accepted. 

In particular, the ‘Implementation’ letter stated, in Ofgem’s discussion of consultation 

responses: 

“A second area of concern was that an intervention being trialled might prove to 

be highly effective at prompting engagement and, as a result, a supplier loses a 

significant number of consumers either to another supplier or from a particular 

tariff type.  

The impact of this can be managed by ensuring that the burden of trials is fairly 

spread across suppliers, that the size of a trial is appropriate and proportionate – 

ie a trial with 200,000 customers should not be pursued when a trial with 40,000 

customers is sufficient, and that by selecting suppliers of a sufficient size 

proportionate to the scale of the trial. However we do recognise the potential for 

some commercial impact and would not consider this a valid reason for a supplier 

to avoid or be excluded from a trial. Of course, if a proposal was proven to be 

successful in promoting engagement, it is highly likely that we would seek to put 

this in place for all suppliers to facilitate competition.”  

[emphasis added] 

78. Thus, Ofgem specifically acknowledged the cost of which npower complains in its 

decision to introduce SLC 32A and explained that it did not consider the cost in question 

to be a valid reason to avoid or exclude any particular supplier from a trial.  Rather, 

Ofgem decided that the way to address this issue was to ensure that the burden of trials 

was spread fairly across suppliers and their size was proportionate. 
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79. The reasons why Ofgem selected npower for the Autumn trial and the considerations 

that led it to reach the views that it did in relation to trial size are addressed in Ofgem’s 

evidence: see Fisher 1 paragraphs 12-28 and Fisher 3 paragraphs 4-15 of Fisher 3 (in 

which reference is made to a ‘Collective Switch options paper’ concerning the trial 

design) and Ms Moon’s evidence.  It is to be noted that:  

(1) the potential for a supplier to lose customers if required to participate in an RCT 

– which potential is, at the risk of stating the obvious, inherent in a field trial of 

this nature – had already been acknowledged at prior stages in the series of 

(unchallenged) regulatory decisions that preceded the Autumn trial; and 

(2) that potential had not been considered to affect the conclusion that RCTs such 

as the Autumn trial were a proportionate remedy. 

The importance of timely progress in the testing of potentially effective interventions 

80. One of the aspects of the Autumn trial that npower alleges Ofgem has not evaluated 

adequately is its timing: see SFG, paragraph 56(ii).  The complaints in relation to timing 

appear to relate primarily to the imminent price cap, on which the CMA comments 

separately below.  However, before turning to that issue, the observations of CMA on 

timing more generally should be considered. 

81. Mr Prevett (paragraph 53) expressed the view that progressing the testing of measures 

to promote consumer engagement is a matter of “critical importance”.  The reasons for 

this included: 

(1) Promoting consumer engagement in domestic retail energy markets is a pre-

condition for making those markets more competitive.  

(2) While that market failing persists, it will continue to give rise to substantial 

consumer detriment.  That detriment encompasses both excessive prices and 

also non-price harm in relation to service quality and innovation. 

(3) One of the remedies by which the CMA found that this could be achieved was 

the implementation of interventions by Ofgem.  It is important that such 

interventions be subjected to adequate testing prior to their becoming policy – 

not only as a matter of good regulatory practice, but in view of the fact that 

previously-imposed measures in these markets have not (in the CMA’s view) 

been tested with sufficient rigour. 

82. In short, where a potentially effective intervention has been identified (such as the 

collective switching that was the subject of the Scottish Power trial) then the testing of 

that intervention should progress expeditiously: the sooner there is a robust evidence 

basis on which to conclude that the intervention is likely to prove effective, the sooner 

that intervention can begin to be implemented and consequently, the sooner the features 

that have given rise to the CMA’s competition concerns in domestic retail energy 

markets can be addressed. 
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83. This is reflected in the timescales for the implementation of the Ofgem-led programme 

that the CMA expected in the Final EMI Report.  As Mr Prevett remarks (paragraph 

47), “The Final EMI Report made clear…that the CMA’s expectation was that Ofgem 

would begin work on the Ofgem-led programme and the Database remedy promptly.” 

84. Finally on timing, Dr Harris comments in his second statement (paragraph 70) that 

npower agrees with the CMA “on the fact that the market (and all relevant aspects) 

change over time.”  As is clear from the evidence of Mr Prevett and from the Final EMI 

Report itself (see e.g. paragraphs 11.57-11.61 and 15.84), the CMA designed the 

Ofgem-led programme – in particular, the requirement that it be ongoing, with 

interventions being monitored for effectiveness and updated – in a way that was 

intended to take this into account.  

85. Drawing the above together, the CMA’s view is that the prospect of a change in market 

conditions should not, by itself, be a sufficient reason for the Court to suspend Ofgem’s 

testing of potentially effective interventions.  The factors in favour of timely 

implementation of the remedy weigh as heavily as ever and the inevitability of changes 

in the relevant markets has been factored into its design and assessment.  

The forthcoming price cap and how it relates to the CMA’s competition concerns 

86. The general considerations in favour of timeliness outlined above lead to consideration 

of the final issue on which the CMA comments, namely, the price cap.  Npower’s 

position on this is, as set out in Dr Harris (2) at paragraph 61 that “its imminent 

introduction makes a nonsense of the reasons that Ofgem had given for the need to 

carry out the Autumn Trial”.  The suggestion is then made that this is invalidated by 

the price cap, the effect of which would invalidate the whole basis of the further trial.  

The case is that it would remove or reduce the incentive of customers to change 

suppliers.  It would also remove any ability to replicate the Scottish Power test because 

the conditions would have changed.  It would at a stroke reduce the customer detriment 

said to have been £1.4 billion by up to £1 billion. 

87. Ofgem disagrees: Mr Fisher considered that the imminent price cap rendered the 

Autumn trial “not only helpful, but necessary” (see Fisher 3, paragraphs 29-35).  The 

answers to the criticisms include that the AEC would not be addressed by the price cap 

in that large savings could still be made by switching which far exceeded those 

delivered by the price cap (paragraph 29).  Further, the price cap was to be temporary 

(up to the end of 2020 with a possibility of extension to the end of 2023) during which 

it would be reviewed whether conditions were in place for effective competition for 

domestic supply contracts such that the cap could be lifted.  In short, Mr Fisher stated 

that the price cap was a temporary measure to protect default tariff customers until the 

conditions for effective competition were in place (paragraph 30).  The test was required 

before the introduction of the price cap (paragraph 33).  Ofgem did not introduce the 

trial “days” before the price cap was introduced: the proximity occurred because of the 

delay in the process caused by npower which led to the PO and the injunction being 

obtained on 5 October 2018 (paragraph 35). 
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88. Reference here should be made to Mr Prevett’s statement at paragraphs 49-53 of his 

statement: the price cap (which is a temporary measure) is different in nature from the 

Ofgem-led programme.  It will not address the demand-side market failings identified 

by the CMA.  Thus, the price cap does not diminish the importance of making progress 

in the testing of interventions to increase consumer engagement.  Indeed, if such testing 

does not progress then there must be a risk that the same market failings will remain 

after the price cap is lifted, i.e. that domestic retail energy markets will be no closer to 

a competitive state than they are now. 

89. Dr Harris acknowledges that the price cap and the Ofgem-led programme are not 

substitutes (Harris 2, paragraph 61).  That having been said, he does not address the fact 

that the need remains to tackle the demand-side failings that have given rise to the 

Domestic Weak Customer Response AEC, nor that it is Ofgem-led measures to promote 

consumer engagement that are expected by the CMA to perform this task. 

90. Dr Harris alludes to the fact that the majority of the CMA’s Inquiry Group did not 

consider that it would be proportionate to intervene through a price cap in the period 

before its remedies package would take full effect (see Harris 2, paragraphs 62 and 67-

68).  He seems to suggest that because the price cap has the potential to alter the 

dynamics in the relevant markets, this is a further reason to doubt the utility of an RCT 

now.  In the CMA’s view, it is unwarranted and premature to draw the conclusion from 

the Inquiry Group’s concerns about the potential consequences of a price cap that no 

useful steps towards implementing a collective switching measure such as that tested 

in the Scottish Power trial could take place now. 

The challenge 

91. In the light of the foregoing, it is necessary to consider the particular grounds of 

challenge made by npower. 

Duty of candour 

92. In its skeleton argument, npower at paragraph 10 contend that Ofgem was unable to 

give reasons (either adequate or consistent reasons) to the extent of irrationality.  At the 

heart of this analysis appears to be the words in the email of 7 September 2018 which 

have been selected and emboldened “for the avoidance of doubt that the purpose of the 

autumn CST was not to test the commercial appetite for suppliers to take on large 

volumes in Collective Switches”.  This is said to be in contradiction with other 

correspondence or Mr Fisher’s statements.  However, this ignores context and by 

selection of a part of one sentence, the terms of the email of 7 September 2018 itself.  

93. As for context, Mr Fisher on behalf of Ofgem was responding to the suggestion in the 

email of npower of 31 August 2018 that the purpose of the trial was not within SLC 

32A.  Mr Fisher identified how the purpose of the trial was within SLC 32A which was 

not about testing market appetite.   

94. As for being selective, npower has omitted to say that market appetite was stated to be 

a relevant factor for consideration in the implementation of the measures (as is set out 
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in the same sentence of the email after the words quoted by npower).  Further, under 

the heading of proportionality, Ofgem returned to the same subject that by having the 

trial on a wider basis, Ofgem would be able to measure the effectiveness of the 

intervention “as well as confirming what is the market appetite for bidders on the 

collective switch auction to undertake larger volumes of customers.” 

95. Thus, the email of 7 September did not contradict the Summary Grounds of Defence at 

paragraph 26 which stated that 100,000 customers were needed to understand whether 

call centres could deal with the increase in the volume of customers and the market 

appetite for bidders referred to in the email of 17 August 2018.  The understanding of 

market appetite, albeit not the purpose of the trial was a relevant factor for consideration 

in the implementation of the measures. 

96. It is suggested that there is no consistency about the reasons of replicability and 

scalability, thus giving rise to serious issues about whether the true reasons were being 

put forward.  In my judgment, it is apparent that there was a desire to replicate the 

Scottish Power test: this is apparent from the evidence of Mr Fisher and from the 

internal documents of 4 July 2018 and 20 July 2018 as well as from the subsequent 

documents.  The desire for scalability too is apparent from the same documents.  The 

two were not mutually inconsistent.  Replication did not necessarily mean that the two 

trials would be identical: by definition they could not be involving different suppliers 

and different characteristics of customers including in particular location.  Far from 

finding that there was confusion and contradiction, there has been detailed 

consideration of the complex factors relating to the trials, and the sequence of 

correspondence internal and external shows a detailed consideration of the issues and 

the provision of full answers to the questions asked by npower. 

97. I also reject the suggestions that the documents of 14 June 2018, 4 July 2018 and 20 

July 2018 shed some negative light on the actual reasons and motivations of Ofgem.  

There was no obligation to provide the same at an earlier stage.  They were provided 

further to disclosure requests dated 19 October 2018 and 8 November 2018.  I do not 

accept that there is some sinister inference to be drawn from the fact that the documents 

were not produced more promptly at the time.  There was a lot going on at the relevant 

time, and the gap in time from the request on 19 October 2018 to the provision of the 

letters as exhibits to Mr Fisher’s third witness statement does not indicate concealment 

or a lack of a duty of candour.  Further, analysed in the way in which I have done above, 

the content of the letters was not, in my judgment, “deeply disturbing”.  I accept the 

explanations provided by Mr Fisher in his third witness statement.   

98. Further, I do not accept the criticisms made of these letters in the skeleton on behalf of 

npower.  The criticised omissions from the letter of 14 June 2018 are by reference to 

the limited nature of the document and the team discussions since that time.  The 

concern about scalability is apparent from the letter of 4 July 2018 where there was 

consideration of testing at greater levels.  The analysis of this document in npower’s 

skeleton argument at paragraphs 23ff seems to me to ignore plain words in the 

documents about testing scalability.  In the first page, referring back to an earlier paper, 

there are references to among other things to “generalisability” and to “possibility to 
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scale up”.  In the second page, it is stated that “the first trial arm is designed to gain 

insight into the possibility to scale up and whether the results can be generalisable.”  

There is not an obvious contradiction with the fact that they were confident that they 

could deliver the trials in the timelines because of a procurement route in place with the 

delivery partner. 

99. Similarly, I do not accept the analysis of the document of 20 July 2018 (npower’s 

skeleton argument at paragraphs 31-45), to which npower attached their greatest 

criticisms.  It was said to show “an astonishing approach to misleading customers and 

the supposed trade-off between honesty to customers and obtaining higher switching 

figures” (npower skeleton paragraph 31).  An immediate difficulty of this submission 

is that when the allegations of improper purpose were made by npower in its skeleton 

argument and in the terms quoted above, Ofgem asked whether there was a suggestion 

of bad faith on the part of the officers of Ofgem.  The response in the negative removes 

some of what has been alleged of any force.  Npower says to this that Ofgem may have 

been mistaken due whether due to ineptitude or arrogance.  Even if this is potentially 

true, the reality is that the concession about bad faith renders the criticisms of Ofgem 

more confined in the circumstances in which the criticisms attach.  In fact, since the 

natural meaning of parts of the skeleton including the quotation in this paragraph is of 

bad faith, the concession is very significant. 

100. In my judgment, the concession about bad faith is properly and responsibly made.  

Seen with this concession, the criticisms of the 20 July 2018 document do not, in my 

judgment, bear the scrutiny of npower for the following reasons, namely 

(1)  The 20 July 2018 document has to be seen in the context before and after it which 

show detailed consideration given to the nature of the trials including their purpose 

and effects. 

(2) The 20 July 2018 is an internal document where anxious consideration was given 

among other things to ethical issues.  The thinking of Ofgem at the time is addressed 

in the parts of Mr Fisher’s third statement to which I have referred above and 

especially at paragraphs 12-13.  I have no reason to disbelieve Mr Fisher, and the 

textual exegesis in the four pages of the skeleton argument of npower do not cause 

me to disbelieve Mr Fisher. 

(3) In the event, as set out in a letter of Ofgem dated 27 November 2018, the text of the 

savings letter sent to customers made it clear that the savings detailed therein were 

calculated by reference to prices currently being paid by customers and not by 

reference to future prices.  Further, following the publication of the price cap levels 

on 6 November 2018 and npower’s announcement of its 1 January 2019 SVT prices 

on 12 November 2019, customers would be informed of their projected savings in 

Reminder Letters being sent to them.  “No customer will make a decision to switch 

without knowing their savings calculated by reference to both the SVT prices they 

currently paying and npower’s 1 January 2019 SVT prices.” 

(4) Further, in the third statement of Ashleye Gunn dated 27 November 2018 (as to 

which I give permission for the document to be adduced since this has been made 
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necessary in the fast-moving nature of the applications and with the introduction of 

allegations of improper purpose made in npower’s skeleton argument.)  Ms Gunn 

refers to how the price cap was expected to change market conditions including 

reducing switching levels.  She explains how even following the delay of the trial 

caused by npower, the updated timetable still had savings calculations: the letters 

with their individual projected savings were prepared ahead of the release of price-

capped prices.  When npower had released the figures based on the price cap on 12 

November 2018 as above, Ofgem informed customers about their projected savings 

against these price-capped prices as well as against their current prices: see Gunn at 

paragraphs 19-24.  I have no reason to disbelieve Ms Gunn. 

101. It is suggested also that the price cap rendered otiose the need for the Autumn trial.  

I do not agree for the reasons given by Mr Fisher in his third witness statement 

especially at paragraphs 29-35.  I also accept his points about the timing of the trial 

which was proximate in time to the commencement of the price cap, and to the 

continuing justification for the same. 

102. In the light of the above analysis, I reject the criticism about the alleged breach of 

duty of candour. 

103. I now consider the criticisms of npower concerning failure to give reasons, A1P1 

(failure to assess proportionality), irrationality and acting for an improper purpose.  

Ofgem objects to the ground of acting for an improper purpose.  I intend to give 

permission for the application to rely on this additional ground.  I accept that the 

challenge is based in large part on the documents recently disclosed of 14 June, 4 July 

and 20 July.  In view of the speed with which this case has had to be tried, it was not 

possible to have the matter dealt with in two stages of deciding preliminary matters 

such as addition of improper purpose to the grounds.  I shall allow the addition of the 

ground for two principal reasons.  First, it is so closely connected to the other grounds 

in particular of failure to state reasons and irrationality that it would be artificial to 

exclude it.  Secondly, it could have been raised earlier, I accept that the argument as 

developed was in large part by reference to documents recently disclosed of 14 June, 4 

July and 20 July.  Having considered the full merits of the argument, it is artificial in 

these circumstances to consider whether if I had been considering only the question of 

an amendment as to whether I should have held that it was arguable.  It is very possible 

that I should have held that it was not arguable. 

104. I should add that as the arguments have developed the improper purpose argument 

has rather subsumed both the grounds of failure to state reasons and irrationality, but I 

shall deal with all of the grounds.  I shall deal with improper purpose after the first 

ground of failure to state reasons. 

Ground 1: failure to give reasons  

105. The pleaded ground of challenge (SFG paragraphs 29-49) is that Ofgem has failed 

to give any, or any adequate, reasons for its decision to issue the Direction. Npower say 

that the duty arises under Article 37 Dir 2009/72 (“the Electricity Directive”), Article 

41 Directive 2009/73 (“the Gas Directive”) and Commission's note on Directive 
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2009/72/EC (“decisions…shall be fully reasoned and justified to allow for judicial 

review” and/or under domestic law pursuant to s.49A EA89 and s.38A GA86 (a duty 

to “publish a notice stating the reasons for the decision”). 

106. It follows from the detailed narrative above that Ofgem has given reasons for its 

decision.  It provided a letter dated 31 August 2018, enclosing the Direction, and 

summarised its reasoning for making the Direction (against the background of SLC 

32A and the selection criteria).  It had provided the same letter on 1 August 2018 when 

giving a month’s notice of the Direction, and information about the trial before that on 

12 July 2018 when it was announced that the trial would be about “gauging customer 

responses to potential future services…” 

107. Ofgem accepts that the correct approach to the sufficiency of reasons was stated in 

South Bucks v Porter [2004] UKHL 33; [2004] 1 WLR 1953 per Lord Brown at [36], 

and in particular:  

(1) reasons can be briefly stated, the degree of particularity depending on the 

context; they must cover the “principal controversial issues”; 

(2) they are addressed to the parties who are well aware of the issues involved, and 

must be read in a straightforward manner, and in context; adverse inferences 

will not readily be drawn, and 

(3) a reasons challenge will only succeed if the party aggrieved can satisfy the court 

that s/he has been genuinely be substantially prejudiced by the failure to give 

reasons.  

108. Regardless of the origin of the duty, “what is needed is an adequate explanation of 

the ultimate decision”. The issue for the Court “is, in the words of Bingham MR in the 

Clarke Homes, … whether the information so provided by the authority leaves room for 

“genuine doubt … as to what (it) has decided and why” (Lord Carnwath in Dover CC 

v CPRE [2018] 1 WLR 108 at paragraphs 41-42, applying South Bucks test).   

109. Reference should also be made to the case of R v City of Westminster ex parte 

Andrei Ermakov [1995] EWCA Civ 42, where under the statute (section 64 of the 

Housing Act 1985 there was an express duty to give reasons at the same time as giving 

notice of the decision) it was stated per Hutchison LJ that: 

“It is well established that an obligation, whether statutory or otherwise, to give 

reasons for a decision is imposed so that the persons affected by the decision may 

know why they have won or lost and, in particular, may be able to judge whether 

the decision is valid and therefore unchallengeable or invalid and therefore open 

to challenge. 

There are numerous authoritative statements to this effect - see, for example, 

Thornton v Kirklees Borough Council [1979] 1 QB 626 at 638H, in the judgment 

of Megaw LJ; R v London Borough of Croydon, ex parte Graham (1993) 26 HLR 
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286 (a case to which further reference will be made) at page 291, where Sir 

Thomas Bingham MR said: 

"I readily accept that these difficult decisions are decisions for the housing 

authority and certainly a pedantic exegesis of letters of this kind would be 

inappropriate. There is, nonetheless, an obligation under the Act to give reasons 

and that must impose on the council a duty to give reasons which are intelligible 

and which convey to the applicant the reasons why the application has been 

rejected in such a way that if they disclose an error of reasoning the applicant may 

take such steps as may be indicated." 

He went on to state: 

“(2) The court can and, in appropriate cases, should admit evidence to elucidate 

or, exceptionally, correct or add to the reasons; but should, consistently with Steyn 

LJ's observations in ex parte Graham, be very cautious about doing so. I have in 

mind cases where, for example, an error has been made in transcription or 

expression, or a word or words inadvertently omitted, or where the language used 

may be in some way lacking in clarity. These examples are not intended to be 

exhaustive, but rather to reflect my view that the function of such evidence should 

generally be elucidation not fundamental alteration, confirmation not 

contradiction. Certainly there seems to me to be no warrant for receiving and 

relying on as validating the decision evidence - as in this case - which indicates 

that the real reasons were wholly different from the stated reasons. It is not in my 

view permissible to say, merely because the applicant does not feel able to 

challenge the bona fides of the decision-maker's explanation as to the real reasons, 

that the applicant is therefore not prejudiced and the evidence as to the real 

reasons can be relied upon. This is because, first, I do not accept that it is 

necessarily the case that in that situation he is not prejudiced; and, secondly, 

because, in this class of case, I do not consider that it is necessary for the applicant 

to show prejudice before he can obtain relief. Section 64 requires a decision and 

at the same time reasons; and if no reasons (which is the reality of a case such as 

the present) or wholly deficient reasons are given, he is prima facie entitled to have 

the decision quashed as unlawful.” 

110. Npower contend that the explanation in the letters of 1 August 2018 and 31 August 

2018 are not good enough: see paragraph 41 of the Grounds.  In my judgment, the letters 

set out the grounds adequately and sufficiently: see paragraphs 46-48 above.  They are 

not just reasons in themselves, but are to be seen in the context of what was said in the 

communications which led up to SLC 32A as to which there was consultation with the 

suppliers including npower.  Reference is made to the sections above headed “Ofgem 

reference to the CMA” (paragraphs 21-22) and “Ofgem’s letters of 30 January 2017” 

(paragraphs 23-27).  At paragraphs 29-33 above, there is a section headed “the absence 

of challenge”.  As noted there, npower’s contention that these matters are simply factual 

background overlooks the fact that report of the CMA, the finding of an AEC and the 

implementation of SLC 32A set in train compulsory trials of which the Autumn trial 

was a part. 
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111. When the matters set out at paragraphs 46-48 above are considered against the 

background of the extensive communications leading up to SLC 32A and 

communicated to a supplier who had been consulted, npower would have been in “no 

genuine doubt” as to why Ofgem had decided to issue this Direction and proceeded 

with this trial.   

112. In an attempt to overcome this difficulty, npower say that Ofgem failed to explain 

its decision to run a trial with 100,000 customers each from two different suppliers, and 

why it decided to run such a trial consecutively, that is with 100,000 customers being 

tested before the price cap and 100,000 afterwards: SFG, paragraph 42.  The focus in 

npower’s Skeleton is on “the need for a trial of 100,000” (paragraph 10a)) and the 

contention that the reasons were insufficient or inadequate: (paragraphs 9-10).  I take 

the view that the reasons given above were adequate and sufficient.   

113. In any event, prior to the Direction, which was 31 August 2018, the issue of the 

numbers which would be the subject of the trial was discussed at length between the 

parties in conversations and written communications.  This can be seen from the 

communications referred to above including those of 17 and 20 August 2018 as set out 

at paragraphs 49-51 above, that is before npower received the letter of 31 August 2018 

when the Direction took effect.  I therefore reject the submission in paragraph 42 of the 

SFG that no explanation was given as to why after a successful test of 50,000 it was 

considered necessary to run a larger test.  Explanation was given, and such explanation 

was adequate and sufficient.   

114. Npower took issue with the position by email on 31 August 2018 in particular as 

to legitimate aim and as to proportionality.  Reference has been made above to the 

communications of Ofgem of 7 September 2018 and 18 September 2018 at paragraph 

55-61 above.  This is not a case of some retrospective provision of reasons of the kind 

referred to in ex parte Ermakov, where the reasons are provided for the first time in the 

judicial review hearing.  The following points should be noted: 

(1) The reasons given in the Direction and/or in the communications prior to 31 

August 2018 including the emails of 17 and 20 August 2018 were adequate and 

sufficient as stated above; 

(2) Those communications have to be considered against the backdrop of the report 

of the CMA, the implementation of SLC 32A and the communications with 

npower at the time culminating in the letters of 30 January 2017; 

(3) The subsequent communications were, in the words quoted of Hutchison LJ in 

ex parte Ermakov “elucidation not fundamental alteration, confirmation not 

contradiction” of the reasons already given for the Direction.   

115. There was therefore a statement of reasons for the trial and for the size of the trial.  

It is suggested by npower that reasons given which were either misleading or 

inconsistent.  I find that the reasons were neither misleading nor inconsistent.  

Reference is made to the criticisms of npower of the internal communications of June 

and July 2018, and to the findings there made: see paragraphs 35-45 above.   
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Ground 2 – improper purpose 

116. In the above mentioned correspondence repudiating any allegation of bad faith, 

npower in their note of 20 November 2018 explained the allegation of bad faith as 

follows: “Ofgem had as a material purpose (if not the only remaining purpose given 

the circumstances) to achieve consumer switching and that achieving an outcome is an 

improper purpose for a power to carry out trials” (emphasis added).  This is said to be 

evidenced by the internal documents referred to above of 14 June 2018, 4 July 2018 

and 20 July 2018, which I have considered above at paragraphs 35-45.  I also refer to 

my findings in respect of the duty of candour at paragraphs 92-104.  

117. It is necessary to analyse carefully what was the purpose of the trials.  The 

submission made on behalf of npower is that the purpose of the trials ought to have 

been to obtain rigorous and robust data: if the data indicated that consumer switching 

could be achieved, so be it: equally, if the data indicated that it could not be achieved, 

then so be it.  There is nothing to show that the robustness and rigour of the data would 

be overlooked.  The rigour of the trials was important to give confidence in the results. 

118. However, as was helpfully pointed out by Ms Love on behalf of CMA, the 

obtaining of rigorous and robust data was not a purpose in its own right.  The purpose 

of the exercise was to address the lack of consumer engagement which had been 

identified as an adverse effect of competition.  A purpose of the data was to find out 

whether a proposed intervention was likely to address the lack of consumer 

engagement.  In this context, consumer switching to obtain a more competitive product 

elsewhere was addressing the lack of engagement.  Ultimately, if there was customer 

switching and the data were sufficiently rigorous to have confidence in the results, 

Ofgem would then be able to scale up the intervention to millions of customers.  I accept 

the submission of the CMA that provided that it was in the context of addressing the 

lack of consumer engagement as set out here, it was not an improper purpose to wish 

to address it by consumer switching. 

119. More generally, insofar as it was contended that there was misleading information 

provided to consumers or an intent to provide such information for the purpose of 

achieving switching, I reject that allegation.  In any event, it is difficult to understand 

how this allegation would not involve acting in bad faith, a case which npower has 

disavowed specifically.  

120. There has been considered in detail above the alleged lack of candour, particularly 

by reference to the internal documents of 14 June 2018, 3 July 2018 and 20 July 2018.  

This is somehow said to demonstrate that Ofgem’s disguised purpose was to “achieve 

switching” as opposed to testing customer responses in terms of switching.  These 

references do not establish this.  Npower has not demonstrated that Ofgem is intent on 

procuring the switching of customers irrespective of whether the particular consumer 

is shown to be disadvantaged as regards tariff or other terms.  It was even suggested in 

Dr Harris’s first statement at paragraph 72 that Ofgem was in reality seeking to use 

SLC 32A “to achieve a one-off customer benefit.”  Nothing in the evidence and in the 

contemporaneous documents, both internal and external communications, suggests that 
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the purpose of the trial was other than to test consumer responses.  I reject the case that 

there was a disguised purpose or a purpose to achieve switching of customers 

irrespective of the data or of a misuse of SLC 32A as described by Dr Harris.  More 

generally, the case of improper purpose is not made out and I reject it.  

Ground 3: breach of A1P1 – failure to assess proportionality 

(a) The nature of the complaint 

121. Npower’s complaint is that: 

(1) the Direction interferes with npower’s property rights under Article 1 of 

Protocol 1 (“A1P1”) because the potential consequence of the trial is that some 

customers may exercise their contractual rights to terminate their contracts (see 

SFG, paragraph 52), and 

(2) this alleged interference could in principle be justified as proportionate, but 

Ofgem has failed to undertake a lawful structured proportionality analysis: SFG, 

paragraphs 56 and 62.  This is said to be a misdirection in law and/or a breach 

of the procedural requirements of A1P1.  

122. Ofgem submits that this argument is fallacious because npower is only entitled to 

supply energy pursuant to a licence which is subject to conditions.  The scope of any 

property right is therefore limited by the terms of their licence.  That is a right to supply 

electricity subject to compliance with licence including the obligation to comply with 

Directions given by Ofgem pursuant to SLC 32A.  Npower did not contend that the 

Direction was outside SLC 32A, and conceded before Zacaroli J., that Ofgem had 

satisfied s. 25(2)(a) of the EA89.  Ofgem contends that npower cannot establish an 

interference within the meaning of Article 1 of Protocol No. 1 in that the requirement 

to comply with a licence condition cannot constitute an interference in npower’s 

property rights, since the property right is contingent on such compliance.  

123. Further, insofar as npower argue that they had property rights in respect of contracts 

with their customers, Ofgem submits that is correct only insofar as those contracts have 

not been lawfully terminated.  All of the contracts held by customers involved in the 

trial were (and are) contracts that can be terminated by customers without notice.  The 

trial in no way alters the contractual rights of the parties.  The only effect of the trial is 

to provide information to a customer on which basis the customer could decide to act 

or not to act.  On this basis, Ofgem submits that the provision of information to 

consumers to address an AEC does not affect any property right, namely the right to 

supply energy to consumers on the basis of contractual agreements subject to licence 

conditions. 

124. Despite the arguments of Ofgem, I shall assume for the purpose of this argument 

that there is a property which attaches to the relationships with the customers 

notwithstanding the relationships might be terminable without notice.  Thus far, the 

main authority referred to was Breyer Group plc  v Department of Energy and Climate 

Change [2015] 1 WLR 4559 at paragraph [49] was to say that the relevant distinction 

was between goodwill and future contracts which separated existing enforceable 
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contracts and possible future contracts.  It may be that even a contract terminable at will 

amounts to an existing enforceable contract.  However, without further citation of 

authority on the subject and despite the wide interpretation given to “possessions” under 

A1P1, I prefer to assume (without deciding the matter) that the contracts are possessions 

within A1P1, and to decide the matter by reference to the proportionality arguments.  

In the course of argument, Ofgem has conceded that the proportionality of the 

intervention must be satisfied: “Ofgem accepts that irrespective of whether the claimant 

has a A1P1 right, we have an obligation to act proportionately” (Transcript Day 2/page 

99/lines 8-10).   

125. On the premise that there has been interference, it is contended by npower that  

(1) Ofgem failed to assess the proportionality of the alleged interference; 

(2) Ofgem has not explained why a trial of this nature, scope and timing furthers the 

objective of SLC 32A (SFG, paragraph 56(ii)); 

(3) Ofgem failed to assess the costs / benefits of the trial or to consider alternatives: 

(SFG, paragraph 56(iii)); 

(4) Ofgem failed to strike a fair balance between the rights of npower and the interests 

of the community (collectively “the Four Submissions”). 

(b) The law 

126. As regards proportionality, the starting point as cited in the SFG is the speech of 

Lord Reed in Bank Mellat v Her Majesty’s Treasury (No. 2) [2013] EWSC 38.  The 

four arguments in the above paragraph are derived from the four criteria referred to by 

Lord Reed at paragraph 74.  In order to see the criteria in context, it is worth considering 

Lord Reed’s speech at paragraphs 69-76 who said the following: 

“66. …In R v Ministry of Agriculture, Fisheries and Food, ex p Fedesa and 

others (Case C-331/88) [1990] ECR I-4023, the European Court of Justice 

stated (para 13):  

"The Court has consistently held that the principle of proportionality is 

one of the general principles of Community law. By virtue of that 

principle, the lawfulness of the prohibition of an economic activity is 

subject to the condition that the prohibitory measures are appropriate 

and necessary in order to achieve the objectives legitimately pursued by 

the legislation in question; when there is a choice between several 

appropriate measures recourse must be had to the least onerous, and 

the disadvantages caused must not be disproportionate to the aims 

pursued." 

The intensity with which the test is applied – that is to say, the degree 

of weight or respect given to the assessment of the primary decision-

maker - depends upon the context. [emphasis added]  

70. As I have mentioned, proportionality is also a concept applied by the 

European Court of Human Rights. As the court has often stated, inherent 

https://www.bailii.org/cgi-bin/redirect.cgi?path=/eu/cases/EUECJ/1990/R88146.html
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in the whole of the Convention is a search for a fair balance between the 

demands of the general interest of the community and the requirements of 

the protection of the individual's fundamental rights (see eg Sporrong and 

Lönnroth v Sweden (1983) 5 EHRR 35, para 69). The court has described 

its approach to striking such a balance in different ways in different 

contexts, and in practice often approaches the matter in a relatively broad-

brush way. In cases concerned with A1P1, for example, the court has often 

asked whether the person concerned had to bear an individual and 

excessive burden (see eg James v United Kingdom (1986) 8 EHRR 123, 

para 50). The intensity of review varies considerably according to the 

right in issue and the context in which the question arises. Unsurprisingly, 

given that it is an international court, its approach to proportionality does 

not correspond precisely to the various approaches adopted in contracting 

states. [emphasis added] 

71. An assessment of proportionality inevitably involves a value judgment 

at the stage at which a balance has to be struck between the importance of 

the objective pursued and the value of the right intruded upon. The principle 

does not however entitle the courts simply to substitute their own 

assessment for that of the decision-maker. As I have noted, the intensity of 

review under EU law and the Convention varies according to the nature 

of the right at stake and the context in which the interference occurs.…in 

the Convention case law the principle of proportionality is indissolubly 

linked to the concept of the margin of appreciation. That concept does not 

apply in the same way at the national level, where the degree of restraint 

practised by courts in applying the principle of proportionality, and the 

extent to which they will respect the judgment of the primary decision 

maker, will depend upon the context, and will in part reflect national 

traditions and institutional culture. For these reasons, the approach 

adopted to proportionality at the national level cannot simply mirror that 

of the Strasbourg court.  

72. The approach to proportionality adopted in our domestic case law 

under the Human Rights Act has not generally mirrored that of the 

Strasbourg court. In accordance with the analytical approach to legal 

reasoning characteristic of the common law, a more clearly structured 

approach has generally been adopted, derived from case law under 

Commonwealth constitutions and Bills of Rights, including in particular the 

Canadian Charter of Fundamental Rights and Freedoms of 1982. The 

three-limb test set out by Lord Clyde in De Freitas v Permanent Secretary 

of Ministry of Agriculture, Fisheries, Lands and Housing [1999] 1 AC 69, 

80 has been influential:  

"whether: (i) the legislative objective is sufficiently important 

to justify limiting a fundamental right; (ii) the measures 

designed to meet the legislative objective are rationally 

connected to it; and (iii) the means used to impair the right or 

freedom are no more than is necessary to accomplish the 

objective." 

   … 

https://www.bailii.org/cgi-bin/redirect.cgi?path=/eu/cases/ECHR/1982/5.html
https://www.bailii.org/cgi-bin/redirect.cgi?path=/eu/cases/ECHR/1986/2.html
https://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKPC/1998/30.html
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73.The De Freitas formulation has been applied by the House of Lords and 

the Supreme Court as a test of proportionality in a number of cases under 

the Human Rights Act. It was however observed in Huang v Secretary of 

State for the Home Department [2007] UKHL 11; [2007] 2 AC 167, para 

19 that the formulation was derived from the judgment of Dickson CJ in R 

v Oakes [1986] 1 SCR 103, and that a further element mentioned in that 

judgment was the need to balance the interests of society with those of 

individuals and groups. That, it was said, was an aspect which should never 

be overlooked or discounted. That this aspect constituted a fourth criterion 

was noted by Lord Wilson, with whom Lord Phillips and Lord Clarke 

agreed, in R (Aguilar Quila) v Secretary of State for the Home Department 

[2011] UKSC 45; [2012] 1 AC 621, para 45.  

74. The judgment of Dickson CJ in Oakes provides the clearest and most 

influential judicial analysis of proportionality within the common law 

tradition of legal reasoning. Its attraction as a heuristic tool is that, by 

breaking down an assessment of proportionality into distinct elements, it 

can clarify different aspects of such an assessment, and make value 

judgments more explicit. The approach adopted in Oakes can be 

summarised by saying that it is necessary to determine (1) whether the 

objective of the measure is sufficiently important to justify the limitation of 

a protected right, (2) whether the measure is rationally connected to the 

objective, (3) whether a less intrusive measure could have been used 

without unacceptably compromising the achievement of the objective, and 

(4) whether, balancing the severity of the measure's effects on the rights of 

the persons to whom it applies against the importance of the objective, to 

the extent that the measure will contribute to its achievement, the former 

outweighs the latter. The first three of these are the criteria listed by Lord 

Clyde in De Freitas, and the fourth reflects the additional observation made 

in Huang. I have formulated the fourth criterion in greater detail than Lord 

Sumption, but there is no difference of substance. In essence, the question 

at step four is whether the impact of the rights infringement is 

disproportionate to the likely benefit of the impugned measure.  

… 

76. In relation to the fourth criterion, there is a meaningful distinction to 

be drawn (as was explained by McLachlin CJ in Alberta v Hutterian 

Brethren of Wilson Colony [2009] 2 SCR 567, para 76) between the 

question whether a particular objective is in principle sufficiently important 

to justify limiting a particular right (step one), and the question whether, 

having determined that no less drastic means of achieving the objective are 

available, the impact of the rights infringement is disproportionate to the 

likely benefits of the impugned measure (step four).” 

127. It should be noted that Lord Reed’s was a dissenting speech, but Lord Sumption, 

who was in the majority adopted the four criteria at paragraph 20.  He encapsulated the 

fourth criterion in simpler terms with the words “whether, having regard to these 

matters and to the severity of the consequences, a fair balance has been struck between 

the rights of the individual and the interests of the community”.  Lord Reed said that 

https://www.bailii.org/uk/cases/UKHL/2007/11.html
https://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/2007/11.html
https://www.bailii.org/uk/cases/UKSC/2011/45.html
https://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKSC/2011/45.html
http://canlii.ca/t/24rr4
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there was no difference of substance.  At paragraph 21, Lord Sumption stated “None of 

this means that the court is to take over the function of the decision-maker, least of all 

in a case like this one.” 

128. The CMA submit that the principles to be applied to an assessment by a court of a 

challenge to the proportionality of a regulatory measure such as that in various cases of 

the Competition Appeal Tribunal (“CAT”), which are not inconsistent with the 

formulation in Bank Mellat.  Ms Love referred to Tesco plc v Competition Commission 

[2009] CAT 6, at paragraphs 135-139 and especially 137-139, which read in material 

part as follows: 

“137 That passage [the judgment of the ECJ in Case C-331/88 R v. Ministry of 

Agriculture, Fisheries and Food and Secretary of State for Health, ex parte Fedesa 

[1990] ECR I-4023, paragraph [13]] identifies the main aspects of the principles. 

These are that the measure: (1) must be effective to achieve the legitimate aim in 

question (appropriate), (2) must be no more onerous than is required to achieve 

that aim (necessary), (3) must be the least onerous, if there is a choice of equally 

effective measures, and (4) in any event must not produce adverse effects which are 

disproportionate to the aim pursued. 

138 The first thing to note is that the application of these principles is not an exact 

science: many questions of judgment and appraisal are likely to arise at each stage 

of the Commission's consideration of these matters. This is perhaps most obviously 

the case when it comes to the balancing exercise between the (achievable) aims of 

the proposed measure on the one side, and any adverse effects it may produce on 

the other side. In resolving these questions the Commission clearly has a wide 

margin of appreciation, with the exercise of which a court will be very slow to 

interfere in an application for judicial review. 

139 That margin of appreciation extends to the methodology which the Commission 

decides to use in order to investigate and estimate the various factors which fall to 

be considered in a proportionality analysis (and indeed in its determination of the 

statutory questions of comprehensiveness, reasonableness and practicability)…” 

129. This formulation of the proportionality principles was endorsed by the CAT in BAA 

Limited v Competition Commission [2012] CAT 3; upheld on appeal ([2012] EWCA 

Civ 1077).  The CMA particularly relied on a long passage at paragraphs 20(3)-(8).  I 

shall refer to a part of it which reads as follows: 

“(3) ….In the present context, we accept Mr Beard's primary submission that the 

standard to be applied in judging the steps taken by the CC in carrying forward its 

investigations to put itself into a position properly to decide the statutory questions 

is a rationality test: see R (Khatun) v Newham London Borough Council [2004] 

EWCA Civ 55; [2005] QB 37 at [34]-[35] and the following statement by Neill LJ 

in R v Royal Borough of Kensington and Chelsea, ex p. Bayani (1990) 22 HLR 406, 

415, quoted with approval in Khatun: 
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“The court should not intervene merely because it considers that further inquiries 

would have been desirable or sensible. It should intervene only if no reasonable 

[relevant public authority – in that case, it was a housing authority] could have 

been satisfied on the basis of the inquiries made.” 

(4) Similarly, it is a rationality test which is properly to be applied in judging 

whether the CC had a sufficient basis in light of the totality of the evidence 

available to it for making the assessments and in reaching the decisions it did. 

There must be evidence available to the CC of some probative value on the basis 

of which the CC could rationally reach the conclusion it did: see e.g. Ashbridge 

Investments Ltd v Minister of Housing and Local Government [1965] 1 WLR 1320, 

1325; Mahon v Air New Zealand [1984] AC 808; Office of Fair Trading v IBA 

Health Ltd [2004] EWCA Civ 142; [2004] ICR 1364 at [93]; Stagecoach v 

Competition Commission [2010] CAT 14 at [42]-[45]; 

(5) In some contexts where Convention rights are in issue and the obligation on a 

public authority is to act in a manner which does not involve disproportionate 

interference with such rights, the requirements of investigation and regarding the 

evidential basis for action by the public authority may be more demanding. Review 

by the court may not be limited to ascertaining whether the public authority 

exercised its discretion “reasonably, carefully and in good faith”, but will include 

examination “whether the reasons adduced by the national authorities to justify 

[the interference] are ‘relevant and sufficient’” (see, e.g., Vogt v Germany (1996) 

21 EHRR 205 at para. 52(iii); also Smith and Grady v United Kingdom (1999) 29 

EHRR 493, paras. 135-138). However, exactly what standard of evidence is 

required so that the reasons adduced qualify as “relevant and sufficient” depends 

on the particular context: compare R (Daly) v Secretary of State for the Home 

Department [2001] UKHL 26; [2001] 2 AC 532 at [26]-[28] per Lord Steyn. 

Where social and economic judgments regarding “the existence of a problem of 

public concern warranting measures of deprivation of property and of the remedial 

action to be taken” are called for, a wide margin of appreciation will apply, and – 

subject to any significant countervailing factors, which are not a feature of the 

present case – the standard of review to be applied will be to ask whether the 

judgment in question is “manifestly without reasonable foundation”: James v 

United Kingdom (1986) 8 EHRR 123 , para. 46 (see also para. 51). Where, as here, 

a divestment order is made so as to further the public interest in securing effective 

competition in a relevant market, a judgment turning on the evaluative assessments 

by an expert body of the character of the CC whether a relevant AEC exists and 

regarding the measures required to provide an effective remedy, it is the 

“manifestly without reasonable foundation” standard which applies. One may 

compare, in this regard, the similar standard of review of assessments of expert 

bodies in proportionality analysis under EU law, where a court will only check to 

see that an act taken by such a body “is not vitiated by a manifest error or a misuse 

of powers and that it did not clearly exceed the bounds of its discretion”: Case C-

120/97 Upjohn Ltd v Licensing Authority [1999] ECR I-223; [1999] 1 WLR 927, 

paras. 33–37. Accordingly, in the present context, the standard of review 
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appropriate under Article 1P1 and section 6(1) of the HRA is essentially equivalent 

to that given by the ordinary domestic standard of rationality. […]”. 

130. As to when a deficiency in the regulator’s analysis will lead to the regulatory 

measure being quashed by a court, the CAT in Barclays Bank plc v Competition 

Commission [2009] CAT 27 said as follows: 

“28 ... [I]t is not every perceived failure in fact-finding or analysis by a decision-

making body which requires or permits its finding or decision to be quashed. The 

relevant failing must satisfy a materiality test. Generally speaking, a relevant 

failing will require the finding or decision to be quashed unless the Tribunal is 

satisfied that a reasonable decision-maker in the position of the Commission would 

still have reached the same finding or decision. If a decision-making process which 

had not included that failing could have led a reasonable decision-maker to a 

different conclusion, then the relevant finding or decision will usually have to be 

quashed. 

29 This materiality test is of particular importance where a finding or decision is 

based upon a number of distinct grounds, only one of which is found to have been 

vitiated. In that context we have found the following passage in the judgment of 

May LJ in R v. Broadcasting Complaints Commission ex parte Owen [1985] 1 QB 

1153 at 1177A-D to be of particular assistance: 

“Where the reasons given by a statutory body for taking or not taking a particular 

course of action are not mixed and can clearly be disentangled, but where the court 

is quite satisfied that even though one reason may be bad in law, nevertheless the 

statutory body would have reached precisely the same decision on the other valid 

reasons, this court will not interfere by way of judicial review. In such a case, 

looked at realistically and with justice, such a decision of such a body ought not to 

be disturbed. 

… 

Another approach to the same problem in such circumstances, which really reflects 

the same thinking is this: the grant of what may be the appropriate remedies in an 

application for judicial review is a matter for the discretion of this court. Where 

one is satisfied that although a reason relied on by a statutory body may not 

properly be described as insubstantial, nevertheless even without it the statutory 

body would have been bound to come to precisely the same conclusion on valid 

grounds, then it would be wrong for this court to exercise its discretion to strike 

down, in one way or another, that body's conclusion.” 

131. Ms Love on behalf of the CMA submitted that the above decisions were consistent 

with the four criteria cited in Bank Mellat.  In respect of the competition cases which 

she cited, Ms Love distilled the following principles from them: 

(1) The proportionality of a measure taken by a regulator must be evaluated in its 

full context. [Hence the emphasis being added in the citations from Bank Mellat 
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about context].  In this case, that context encompasses not only Ofgem’s powers 

and duties under Part I of the EA89 and the GA86 (to which reference is made 

in paragraph 4(2)(b) of npower’s skeleton argument) but also the CMA’s duties, 

in the event that it finds there to be an AEC, under s.138 of the EA02, and see 

also Prevett paragraph 17. 

(2) The regulator (in this case, Ofgem) has “a wide margin of appreciation” and a 

court should be slow to interfere with the regulator’s expert views in relation to 

the measure under challenge in a judicial review. 

(3) The regulator’s margin of appreciation extends not only to the decision whether 

to take the measure in question but also to the assessment of its proportionality, 

as this involves a degree of judgment. The margin of appreciation encompasses 

both the methodology used to assess the necessity of the measure (as Dr Harris 

rightly puts it in the present case (paragraph 14 of his second statement), “[T]his 

is not a PhD thesis, it is a consumer trial, under SLC 32A, to inform potential 

future policy”) and the balancing of its aims and any adverse effects. 

(4) Even if a Convention right is engaged, the nature of the assessment of 

proportionality and the discretion to be accorded to the regulator in undertaking 

it are not transformed. The intrusiveness of the measure is simply one factor to 

be taken into account; indeed in certain contexts, the standard of review may be 

essentially the ordinary domestic rationality test.  

(5) In assessing the adequacy of the regulator’s analysis, a court should read that 

analysis generously and not every perceived deficiency in that analysis requires 

or permits that the measure be quashed: there is a question of materiality. 

132. I respectfully adopt this summary of the relevant principles relating to 

proportionality as are relevant in this case.   

133. As to the first of the Four Submissions, Ofgem did carry out full consultations and 

analysis in determining whether to adopt licence condition 32A and how to select 

participants in trials, which resulted in its decisions of 30 January 2017 to adopt SLC 

32A.  In fact, Ofgem did assess proportionality of the original licence condition and the 

selection criteria.  Npower never challenged either of these decisions as unlawful on 

the basis that either SLC 32A was disproportionate or the associated selection criteria 

for participation in market trials.  

134. As to the second of the Four Submissions, as regards the autumn trial, Ofgem 

considered how the nature, scope and timing furthered the objective of SLC 32A.  It 

gave notice of these matters as described above.  It assessed and determined not only 

the proportionality of the original licence condition, but also the autumn trial.  I refer to 

the section headed “the importance of timely progress in the testing of potential 

interventions” at paragraphs 80-85 above, showing how critical the testing of measures 

was, and how important was the timely implementation of the measures.  I refer also to 

the section about the forthcoming price cap and how this was factored into the 

considerations in respect of the testing: see paragraphs 86-90 and see also paragraphs 
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100(3), 100(4) and 101 above. More generally in respect of the considerations of 

Ofgem, reference again should be made to the documents of 7 and 18 September 2018 

and in the third witness statement of Mr Fisher.  There is no reason not to accept this 

evidence. 

135. As to the third of the Four Submissions, that Ofgem failed to assess the costs / 

benefits of the trial or to consider alternatives, this ignores the fact that SLC 32A is 

premised on a trial of this nature taking place as a way of implementing the CMA’s 

recommendation.  This condition is not like any other condition of a licensing body, 

but is particularly invasive because it involves the provision of information to 

consumers which may well cause them to select a different supplier with concomitant 

loss of business to the first supplier: see paragraphs 77-79 above.  Proportionality of 

this was considered (including in terms of commercial impacts and impacts on 

innovation / competition).  There was further consideration of costs/benefits or 

alternatives in the period leading up to the Direction and thereafter.  This was set out in 

the documents of 14 June 2018 and of 4 July 2018 above.  It was referred to in 

documents of 1 August 2018, 17 August 2018 and 20 August 2018 which all preceded 

the Direction of 31 August 2018, as well as the documents of 7 and 18 September 2018 

elucidating and confirming the reasons given.  I am also satisfied that these documents 

do not contain some ex post facto reasoning, but contain information considered by 

Ofgem at the time of the Direction, and that conclusion is confirmed by the third witness 

statement of Mr Fisher, especially at paragraphs 4-15. 

136. The fourth of the Four Submissions was whether a fair balance has been struck 

between the rights of the supplier and interests of the community sought to be protected.  

This comprises those interests identified by Mr Prevett including the significant 

problem posed by the customer disengagement that the CMA found in the domestic 

retail energy markets and the significant customer detriment.  This balance is covered 

by the matters set out above in respect of the other Submissions.   

137. I have borne in mind the above matters of law as regards proportionality in coming 

to these views.  This includes the following matters: 

(1) The ability to have the trial must be seen in the context of Ofgem’s powers and 

duties under the legislation and also the CMA’s duties having found the AEC; 

(2) Although no challenge is made on SLC 32A, the existence of the condition in 

the context of the AEC is highly relevant to the assessment of what was 

proportionate for Ofgem to do then to take steps to address the AEC; 

(3) Ofgem has a wide margin of appreciation and the Court should be slow to 

interfere with the regulator to that extent.  This extends not only to the decision 

whether to take the measure in question, but also to the assessment of 

proportionality; 

(4) The margin of appreciation in this case encompasses the methodology used to 

assess the necessity of the measure including by the calculations by Ofgem 

leading to its conclusion that a trial population of 100,000 customers was an 
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appropriate and reasonable size of group and the balancing of its aims and any 

adverse effects.  Despite the vigour of the criticisms of Ofgem, the absence of 

any detailed analysis or criticism of the calculations is telling; 

(5) On the contrary, npower recognise this margin of appreciation through the 

second witness statement of Dr Harris at paragraph 12 who stated with regard 

to the proportionality document of 18 September 2018 that “I accept that there 

are different methods to approaching statistical analysis and therefore 

npower’s and Ofgem’s preferred methods may differ.  There is no single right 

method.”  He is critical of the need for an accuracy rate of 1% as the justification 

for the scale of the trial, but this point has been answered in the evidence of Ms 

Moon who states that the trial was designed to be able to detect a difference of 

1 percentage point in switching rates between trial arms, not a 1% increase.  She 

then provides evidence of the statistical analysis which took place. 

(6) In considering the adequacy of Ofgem’s analysis, the Court should read the 

analysis generously and only interfere if there is a deficiency which is material.     

138. In all the circumstances, I have come to the view that whether A1P1 is engaged or 

not, and especially if it is, Ofgem has undertaken a structured proportionality analysis, 

it has engaged in its calculations which have not been subjected to detailed analysis or 

criticisms in the evidence or submissions.  It has therefore justified its belief that it has 

acted in a necessary and proportionate way, given the scale of the customer population 

on default tariffs, and the need through a realistic and adequate scale of intervention to 

investigate through trials whether there can be a market-wide implementation.  In my 

judgment, this ground also fails.  There is no reason for the Court to interfere whether 

by judicial review or statutory review.  

Ground 4: Irrationality 

139. In the course of argument, Mr Sinclair for npower realistically accepted that 

irrationality was a “wrap-up ground” from all the previous submissions on the basis 

that no rational body could decide to proceed with the trial on any sensible basis.  I 

agree with Ofgem that this ground is parasitic on the previous grounds and must 

therefore fail for the same reasons.   

140. It is also suggested in npower’s SFG at paragraphs 64-65 that it was unreasonable 

for Ofgem to carry out any trial at all when a price cap was to come in and the “policy 

and market dynamics are to change significantly shorty after (perhaps before) the 

results of the trial are available.”  Ofgem refute this argument for the following reasons, 

namely  

(1) First, the price cap is not a substitute for consumer engagement and in particular, 

consumers actively moving between suppliers depending on the tariffs available.  

The trial, if successful, could lead to the adoption of market intervention measures 

at the same time that the price cap is in place: see third statement of Mr Fisher at 

paragraphs 13 and 29-35; 
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(2) Secondly, Ofgem decided to test 100,000 customers before the price cap was 

introduced and 100,000 after its introduction. This was to enable Ofgem to 

understand the implications of the price cap for the effectiveness of any relevant 

market intervention measure and whether the results of the first 50,000 test, carried 

out before the price cap, are an outlier or likely to be replicable. That cannot be 

tested under the price cap as it will not be clear whether any reduction in response 

is due to the price cap or the first test being an outlier: see Mr Fisher’s third 

statement at paragraphs 33-34. 

141. It follows that just as the other grounds have been dismissed, so too the irrationality 

argument is rejected. 

Conclusion 

142. I have therefore rejected each of the grounds on which npower has mounted its 

substantive attack, and I have accepted substantially the arguments of Ofgem.  It 

follows that each of the bases for the application for judicial review and statutory review 

are rejected.  

Procedural matters 

143. There are numerous procedural points taken by Ofgem, which become of less 

significance.  The relevant issues include the following: 

(1) Was it appropriate to seek a statutory review as occurred in September 2018; 

(2) If not, was it appropriate to launch a claim for judicial review; 

(3) If so, when ought that claim to have been launched and was it brought out of 

time; 

(4) Even if the claim is capable of succeeding, is it to fail because it is academic; 

(5) Should permission be given to bring a claim for judicial review? 

Statutory review 

144. Npower submit that its Part 8 N208 Claim Form for its application for statutory 

review is essentially mirrored in the Judicial Review Claim.  The substantive grounds 

are the same.  

145. Ofgem’s submissions on this point are as follows.  The statutory test in section 

27(1) is whether the making of the provisional order was “not within the powers of 

section 25” or “that any of the requirements of section 26 had not been complied with” 

(i.e. the procedural requirements). That must mean that if the decision to make the 

provisional order was unlawful on judicial review grounds, then it could be challenged 

under s.27(1)(a) or (b) (compare s.288 of the Town and Country Planning Act 1990 

which is in similar terms).  
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146. The power to make a provisional order has three components to which any error of 

law would need to attach (as Zacaroli J held at [31]): i) as to Ofgem’s decision that 

there had been a contravention (s.25(2)(a)), which was not here disputed on the facts; 

ii) as to whether the procedural requirements had been complied with, again as to which 

there was no dispute, and iii) as to the decision that it was requisite to make a provisional 

order (which encompasses the need for a provisional order urgently, as opposed to 

making a final order pursuant to s.25(1), which entails the procedural protection of 

notice, as set out in s.26). 

147. Ofgem submits that it is impermissible to seek to raise as a basis for challenging 

the PO the fact that the underlying condition which is said to have been breached is 

itself unlawful.  This is a collateral challenge to the legality of a separate decision or 

measure which has legal effect and in respect of which a challenge should have been 

made at the appropriate time, in compliance with the requisite time limits and other 

requirements of judicial review (including not academic and arguable). 

148. For the reasons given by Zacaroli J [33-34], namely that a successful challenge to 

the PO would still leave the Direction in place, a successful challenge to a provisional 

or final order cannot be used as a means to challenge the underlying decision.  As Ms 

Simor QC expressed it for Ofgem, judicial review is a challenge to a substantive 

decision, whereas statutory review is limited to a challenge to an enforcement decision, 

which would not get rid of the original Direction.  That follows as a matter of logic 

from the purpose of enforcement orders in s. 25. If s.27(1) could be used to challenge 

the direction, it could also be used to challenge a longstanding licence condition which 

was outside the thee-month time-limit for judicial review. “It would be surprising if 

Parliament intended, by section 27(1) (by a side wind) to have abrogated the time limits 

for judicial review applications in relation to the condition or direction respectively.” 

149. I have come to the view that Ofgem’s submissions are well made, and that the 

appropriate form of challenge, if any, should be by way of judicial review.  In my 

judgment, particularly having regard to the reasoning of Zacaroli J, there is no 

jurisdiction under s.27(1) to consider what is, in fact, a full-frontal attack on the legality 

of the Direction, and the appropriate form of challenge, if any, is judicial review.  If I 

had been inclined to hold that the challenge was effective, then it would not make any 

difference if the statutory review was inappropriate provided that the Judicial Review 

Claim could be brought. 

Judicial review 

150. If there are no relevant grounds for statutory review, then if a challenge can be 

made to the Direction, it is by way of judicial review.  However, this is challenged for 

at least three reasons, namely 

(i) that it is out of time; 

(ii) that it is academic; 

(iii) that it does not satisfy the arguability threshold. 
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(i) Delay  

151. Ofgem submits that npower has failed to bring the application sufficiently promptly 

(as required by CPR 54.5(1)(a)) having regard to the nature of the administrative 

decision under challenge and the consequences of delaying (not least, the trial has now 

already substantially occurred).  In view of my conclusions above, I shall deal with time 

issues relatively shortly.  I find the following: 

(1) Although it is possible that a judicial review challenge could have been brought 

after the sending of the draft Direction on 1 August 2018 in anticipation of the 

actual Direction, the trigger date for the three months (referred to in CPR 

54.5(1)(b)) was that of the actual Direction of 31 August 2018.  Until then, it 

was possible that there would not be a Direction.  There was an analogous 

finding to like effect in R (Burkett) v Hammersmith LBC [2002] 1 WLR 593, 

crisply summarised by Lord Slynn at p.1596 at paragraph 5 where it was held 

that a failure to challenge a conditional grant of planning permission did not 

preclude a challenge to the grant itself if brought in time. 

(2) It therefore follows that the Judicial Review Claim was brought within the three 

months, that is two months after the application.   

(3) There has been criticism about a lack of promptness by npower.  By 14 

September 2018, Ofgem had made it clear at a meeting that it would not reduce 

the scale of the trial to 50,000 as npower wanted and that the Direction would 

be enforced (see email of that date).  Npower nevertheless proceeded to breach 

the condition, merely reacting to the necessary enforcement steps that the 

Defendant then had to take without proceeding to judicial review.   

(4) In his judgment of 5 October 2018, Zacaroli J (at paragraph 35) referred to 

npower not taking steps to seek judicial review once the Direction had been 

made, putting itself in deliberate breach of the steps required in the trial and 

thereby making not possible a hearing of an application for interim relief prior 

to the deadline for the trial.  Lang J was also critical in the context of npower 

seeking assistance that as to whether a statutory review claim was more 

appropriate than judicial review.  She said that npower had thereby “lost time 

and focus”, and on 25 October 2018, she said: “I agree with the Defendant that 

the Claimants could and should have made its judicial review claim sooner, 

given the urgency of the matter.” 

(5) The effect of not acting very speedily is that since the case was not determined 

at an early stage (the date provided by npower in correspondence of 19 and 23 

October was by 9 November 2018), the steps have been taken under the trial 

timetable, and if this is to cause irreversible harm, this has happened. 

(6) Whilst accepting entirely the force of what has been said by Zacaroli J and Lang 

J, with the consequences which followed as regards the Provisional Order, the 

injunctions and the trial letters going out, I am not satisfied that the failure to 

bring the application for judicial review within the first two months after the 
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Direction is such that the application for judicial review must be time barred for 

want of promptness.  The case is far from straightforward and has required the 

consideration of voluminous documents with a relevant history going back 

several years.  Further, a substantial part of the consideration was by reference 

to the documents of June and July 2018 which were only received in November 

2018 (still within the three-month period, and in fact produced after the 

application for judicial review had been made).  I also take into account the 

matters set out especially at Dr Harris (2) paragraph 24.  In all the circumstances, 

I have not been persuaded that this application for judicial review, made within 

two months of the Direction, was not sufficiently prompt. 

(7) If in fact there had been a failure to act promptly, Ofgem acknowledges that the 

requirement of promptness does not apply to a ground of challenge which is 

properly founded on EU law: Uniplex [2010] 2 CMLR 47.  It is acknowledged 

by Ofgem that this could apply to ground 1 (the duty to give reasons): indeed, 

the SFG at paragraphs 30-33 rely on Article 37 of the Electricity Directive and 

the similarly worded Article 41 of the Gas Directive.  I am of the view that the 

effect is that Ground 1 was brought in time.   In my judgment, the other grounds 

are intimately connected with Ground 1.   There is authority that where there is 

an EU ground brought within the 3 months which is not subject to a time bar, a 

domestic ground brought before the expiry of the 3 months might be disallowed 

if there was not sufficient promptness: see R (Berky) v Newport City Council 

[2012] EWCA Civ 378 at paragraph 35 per Carnwath LJ; paragraph 53 per 

Moore-Bick LJ.  However, in this case where the grounds are very closely 

connected, it seems to me to be artificial to hear an application under Ground 1 

without hearing the other Grounds.  If there had been a failure to act promptly, 

then in view of the closeness of the connection of the Grounds, the Court would 

have extended time under CPR3.1(2)(a). 

(8) In all the circumstances, I reject the case that the application for judicial review 

is time barred. 

(ii) Academic 

152. Ofgem contend that the consequence of the Judicial Review Claim not being 

brought until the end of October 2018 is that the trial had substantially finished by 12 

November 2018 when letters began to be sent out to customers offering alternative 

tariffs [HB1/5.3/507].  The Judicial Review Claim has therefore been rendered 

academic ( by npower’s own delay).  It is therefore contended that continuation of the 

Judicial Review Claim now serves no practical purpose.  It is said that the claim is fact 

specific relating to the reasons for the particular trial and the proportionality issues 

associated with it. 

153. I do not intend to consider this in detail because of the conclusions which I have 

reached.  Indeed, having taken the decision to consider the merits of the case in view of 

the rolled-up nature of the hearing, it seems artificial at this stage to consider whether 

it is academic.  In any event, I have come to the view that it is not academic because 
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the issues in this case and the view of the Court in respect thereof are likely to have 

some effect in respect of future trials and the attempt to address the AEC both as regards 

npower and other suppliers.  This is an ongoing process.  There is a further trial early 

in 2019 and there are likely to be other steps taken in the scaling up of the response to 

the AEC.  This is a case where contrary to the argument of Ofgem, the foregoing gives 

rise to some “good reason in the public interest” for the issues in this case to be resolved, 

which may have some relevance to further interventions: see e.g. Hamnett v Essex CC 

[2017] EWCA Civ 6 at [37] per Gross LJ, applying the test from R v SSHD ex parte 

Salem [1999] 1 AC 450 at 457 per Lord Slynn.  I should add that npower claimed that 

the case would be relevant to a possible claim intimated by Energyhelpline against 

npower, but I have found that less of a good reason than the more general public interest 

matters referred to above.  

(iii)  Permission to apply for judicial review 

154. Subject to the foregoing issues of time limits and whether it is academic, I should 

have two choices.  The first is to find that since this has been a rolled-up hearing and I 

have found that the application for judicial review must fail, the permission application 

must also fail.  However, as is apparent from the considerable argument, 

contemporaneous documents and witness statement evidence which this case has 

generated and its public interest, this is a case which would have satisfied the threshold 

for permission to be given. 

Disposal 

155. I have come to the following conclusions: 

(1) All of the various substantive grounds of challenge fail; 

(2) For these reasons, the application for judicial review must fail; 

(3) Since the application for statutory review was for the same grounds as the 

judicial review, this too must fail; 

(4) I have made findings in respect of procedural matters which in the event are of 

no consequence including (a) the grounds for statutory review comprise a claim 

which should be judicial review, (b) the application for judicial review was not 

time barred, (c) despite ultimately having dismissed the application (and 

artificial though it now is), I would have given permission to make the 

application for judicial review. 

156. In the circumstances, I dismiss the application to quash the PO. I also dismiss the 

application for judicial review.    

 


