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Dear Mr Stevens
Response to Second Scoping Document re Offshore Electricity Transmission
We welcome the open approach being adopted by the DTI and Ofgem to the development of the offshore transmission regime and the detailed work that has been done to date by both the DTI and Ofgem to bring this project to its current position. However, we would make the following comments in response to the Second Scoping Document (Ref. 58/07) (the “Scoping Document”). Unless otherwise defined, all defined terms used in this letter have the meanings given to them in the Scoping Document.
General Comment

The Scoping Document is drafted with the purpose of protecting the position of the consumer of electricity against immediate costs. Given that all proposed offshore projects will be renewables and that the DTI’s has a role to play in achieving the Government’s renewable energy targets, it is disappointing that the document does not seem to take any account of the need to minimise obstacles to, and costs incurred in the process of, the implementation of these projects, which are arguably promoted by Government policy for the long-term benefit of electricity consumers. 
Contractual Framework

It is not clear from the Scoping Document what the contractual framework will be. It seems that the generator will be contracting with NGET as the GBSO for the connection to and use of the offshore transmission system and but that the generator will be making payments to NGET as GBSO for use of that transmission system. Was the possibility of the generator contracting directly with the OFTO considered and if so, why was this option rejected? Its simplicity would seem to give it a number of advantages. 
If the generator is contracting with NGET, does the CUSC apply (as amended to take into account the relevant changes)? Would it be more appropriate to have a separate transmission contract that relates to each OFTO? The approach used in gas distribution of one uniform network code and a series of other network used by each distribution system owner could apply equally here.

Provision of User Commitment


The Scoping Document suggests that a User Commitment will be required during the tender process (para. 5.9). It is not clear how the generator benefits from having to provide such a commitment at this stage. This would seem to be a barrier to entry which is not required in the context of an offshore project that will be connecting via a transmission network.
Cost of tender process

If the winning OFTO is able to recover the tender costs of the unsuccessful bidders (para. 2.21), who does the OFTO recover those costs from? Will the generator’s TNUoS charges be increased or will this amount be recovered from suppliers? If the generator’s charges will increase, then it seems that the end-user is benefiting from the tender process to the detriment of the generator. In either case, there should be some control to ensure that the bidding costs do not exceed the perceived economic gains from the tender process.

Co-ordination of development

Given that the number of offshore projects is small, known and to an extent is controlled by the DTI, it should be clear to potential OFTO’s for a long period before a connection application is made which projects will be developed in each area. Applicant OFTO’s should maintain a seven year plan, which should be submitted with their tender and which would show their proposals for addressing future demands for connection capacity in the relevant area. 

Compensation for failure to provide service

It seems strange that the generator should not be entitled to compensation for poor service (para. 8.17) while on the other hand, the OFTO is to be incentivised to meet availability criteria (para. 6.9). If there is no downside to providing a poor service, how effective is the incentive? If there is a downside, why should the person that suffers most not be entitled to any compensation? What is the relationship between the firmness of the TEC taken by the generator and the level of charges paid to the OFTO? Can the generator change the firmness of TEC if the price control is fixed for 25 years?
If the OFTO becomes insolvent, presumably there is no impact on NGET’s obligation to provide TEC to the generator, but if there is no compensation for a failure to provide the service, what protection is there for the generator against the insolvency of the OFTO? Will the generator be de-energised until the special administration regime comes into effect?

Liquidated Damages

It is not clear whether the OFTO will have an obligation to pay liquidated damages to a generator if it fails to achieve the connection date. Connection agreements with NGET allow for such damages to be payable but typically set the level of those damages at zero. It is not clear why this regime should apply in relation to radial connections. The presence of liquidated damages would be a factor that a generator would take into account when assessing tenders, but there seems to be no reflection of this in the tender process set out in the Scoping Document.

Project finance

While the proposal to guarantee 75% of the costs of developers that have put in place transmission assets prior to the new regime coming into effect (para. 7.7) is welcome, this level may not be sufficient to allow for project financing of these assets. If the market is closed to companies relying on project finance, the number of participants will be limited and competition impeded.

Adoption of existing assets

It is not clear what terms the existing assets will be adopted on. If there are any ongoing liabilities under the construction contracts, will they also be adopted by the new OFTO? What protection does a developer have that it will have no ongoing liabilities for those assets? Also, if the OFTO fails to pay for the asset, what is the developer’s remedy? 
It is also not clear why a developer should have to have given a formal financial commitment from an investment grade rated entity (para. 7.3) in order to have the transmission asset adopted. Is this an obligation on the OFTO? This is not clear from the Scoping Document.
If you have any queries in relation to the above comments please do not hesitate to contact me.

Yours sincerely

Christopher Towner
Associate
for and on behalf of Bond Pearce LLP
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