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Background

On 24 October 2003 Ofgem wrote to industry seeking views on the development and establishment of best practice guidelines for Network Code modification procedures. This initial letter was prompted by concerns raised by several Shippers over the existing procedures in place for processing Network Code modification proposals and the result of considerable internal analysis by Ofgem. This document follows on from Ofgem’s initial letter by seeking to crystallize Ofgems analysis, industry feedback and suggested ways forward.

Excluding Transco, there are currently 12 Gas Transporters (GTs) licensed to operate in Great Britain, though in some cases a company may hold more than one licence. Each GT operates its own Network Code and corresponding set of Network Code Modification Rules (modification rules). Analysis shows that there are varying degrees of consistency across the various Network Codes. For instance, some of the GTs have adopted the existing provisions of other Codes, effectively using them as a template, whereas other GTs have chosen to use a simplified style of drafting in their Network Code.

The most striking aspect of this issue is that given the clear lack of consistency across these key contractual/operational documents, there is reduced scope that the existing arrangements are either ‘user-friendly’ or provide Shippers with an efficient or effective regime within which to raise and process proposals to modify Network Codes.  Furthermore, the fact that this lack of alignment extends to the modification rules can only compound an already unsatisfactory situation.
Aim of document

Ofgems letter of October 2003 prompted several responses from industry participants, particularly the shipping community. The aim of this document is to provide some guidance on the most appropriate format, structure and content for Modification Rules incorporating, where suitable the views and suggestions received by respondents to the October letter. 
In addition, there is guidance on the most appropriate format to be adopted for the drafting of Modification Proposals and Final Modification Reports. These guidelines do not seek to prescribe or dictate either how a GT should process Network Code Modification Proposals or how a GT or Shipper should approach the drafting of a potential modification proposal prior to its submission as these issues are not within Ofgems remit. However, they do try to provide existing and potential GTs with guidance on a set of ‘minimum criteria’ that Ofgem would expect to see included in modification rules, in order for a GT to fulfil its’ licence obligations in relation to modification proposals and the rules that govern the modification process. In addition, they seek to provide Shippers with a clear framework within which they can draft and submit potential Network Code Modification Proposals. 
GTs should note that these guidance notes are specifically aimed at iGTs and any party that raises modification proposals. The aim of this document is not necessarily to align all GT Codes and Rules with those currently adopted by Transco. Therefore, readers should be aware that any reference to Transco’s Network Code and Modification Rules throughout this document, is because they act as a useful template upon which GTs can and have based their documents.
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1.
Who can raise a modification proposal?

Every set of modification rules currently in use specifies those parties that can propose amendments to the network code. In the majority of cases, it is either the Pipeline Operator or a Relevant Shipper (User) that can raise proposals to change the Network Code. 

Under Transco’s modification rules, there is a further category of person/party that can propose changes to the network code. This category is referred to as ‘Third Party Participants’, which in practice means energywatch, as the body representing the interests of consumers.
2.
What is a modification proposal?

What actually constitutes and can be accepted by the GT as a modification proposal is a fundamental element of the modification process. As such, it deserves considerable attention and should be fully addressed within the modification rules. The criteria detailed below are the minimum issues that Transco specify must be covered for a proposal to be considered as a ‘valid’ modification proposal. These criteria are detailed within Transco’s modification rules.

These criteria are as follows:

· The proposal should be in writing

· Set out in reasonable detail the nature and purpose of the Modification Proposal

· The basis upon which the Proposer considers that it would better facilitate the achievement of the Relevant Objectives

· Detail the sections and paragraphs of the Network Code which are to be amended or otherwise affected by the Modification proposal

· If the proposer considers that the Modification Proposal should be treated as an Urgent modification proposal identify the Modification Proposal as such

· Specify which Party is proposing the modification..

· State the name of the Proposer and the Proposers representative.

In contrast to Transco, most other GTs do not include validation criteria for modification proposals and those that do, do not contain much detail. Furthermore, in practice, there appears to be little adhesion to the rules that are in place. 
It would be helpful if all GTs were to introduce criteria similar to those detailed above into their modification rules. The importance of an informative modification proposal, that sets out the exact intent of the proposal along with details of how the proposal would better facilitate the relevant code objectives, should not be underestimated as a fundamental part of the decision-making process for both industry participants and Ofgem.
A suitable structure and layout for modification proposals can be viewed in Annex 1.                                                                                    
3.
Consent to Modify

The majority of modification proposals should be processed via the ‘normal’ modification procedures. This allows all interested parties to give the proposal due consideration and provides an opportunity for representations to be made.

However, there is an alternative method of amendment under which some proposals can be considered. The Consent to Modify route could be most appropriately used for the following types of amendments:

· Removal of obsolete terms/references

· Amendments of typographical error

· Any change which does not alter the material content or intent of the 

Code.

Essentially, the Consent process allows the kind of amendments detailed above to bypass the normal modification procedures, thus reducing the administrative burden on relevant parties to raise, respond to and make decisions on modification proposals. Furthermore, this procedure does not involve consultation with industry, so allowing appropriate minor changes to be made within a shortened timescale.

Experience shows that many such changes have, in the past, been raised as full modification proposals. This suggests that many GTs have been either unaware of this option or are not fully informed as to the correct way or appropriate circumstances under which a request for consent could be raised. While the Consent to Modify procedure is not an appropriate method to employ for all proposed amendments it is certainly a more efficient way of capturing the minor amendments that do, from time to time, need to be made to Network Codes. 
If any GT is unsure whether an amendment could be most appropriately dealt with via a Consent to Modify, Ofgem would be happy to give early guidance as to it’s appropriateness on a case by case basis. Please contact us using one of the email addresses below.
Modifications@ofgem.gov.uk
Samantha.mcewen@ofgem.gov.uk
Jonathan.dixon@ofgem.gov.uk 

4.
Is it an Urgent Modification Proposal?

Given that provisions covering ‘Urgent Status’ are a key element of the ‘Minimum Criteria’ it is important to clarify under what circumstances a modification can be granted ‘Urgent Status’ or be considered under an expedited timescale. Urgent modification proposals are covered in considerable detail by Transco’s modification rules, however, there is not as much detail or priority given to them across the other GT codes and rules.
The following guidance was contained in Ofgem’s open letter of December 2000 – 

“… the varying nature of modification proposals and the wide ranging justification for those proposals mean that it is not practicable to have a fixed definition of ‘urgent’. Instead, each proposal must be treated on its own merits. In all cases a modification would only be treated as urgent if the modification could not be appropriately treated as non-urgent. However, it is currently our view that, in general, urgent modifications should exhibit at least one of the following characteristics:

1.
There is a very real likelihood of significant commercial impact upon [the GT], Shippers or customers if a proposed modification is not urgent;

2.
Safety and security of the network is likely to be impacted if a proposed modification is not urgent; and

3.
The proposal is linked to an imminent date related event. “
While the above criteria represent the general conditions that a proposal should meet before it can be granted urgent status, it is by no means exhaustive and each proposal will be considered on an individual basis as and when it is received.  However, Ofgem would apply the same criteria to any request for urgency.

It is important that when a modification proposal seeks urgent status, there is specific rationale that such a proposal fulfils one of the above characteristics and that the GT is able to explain in some detail why the proposal must be treated under urgent timescales. Without this evidence, urgent status can be rejected by Ofgem and the proposal would then have to be submitted for consideration under the ‘normal’ timescales. Therefore, if a proposal does require urgency it is vitally important that there is full justification for it doing so. 

Upon urgent status being granted it is for Ofgem and the GT to agree the specific timescale that the modification proposal must follow. In contrast to ‘normal’ modification proposals, Transco’s Modification Rules do not allow Urgent proposals to be raised by Third Party Participants. 

5.
Circulating the Modification Proposal/Draft Modification Report.

Upon receipt of a modification proposal it is important that the GT circulates the proposal within a reasonable timescale. Transco’s modification rules currently specify that a proposal will be circulated to all interested parties before the end of the third day after receipt. Most of the remaining GTs specify a timescale of 5 business days within which a proposal must be initially circulated. However, there are a few variations on this standard ranging from 10 business days to ‘as soon as practicable’.


Ofgem would be keen to see all GTs working towards agreement on a common timescale within which a modification proposal should be circulated. In addition, it would be to the benefit of all parties if GTs adopted a consistent consultation period for all non-urgent modification proposals. This would assist Proposers (GT or User) when trying to raise proposals simultaneously across a number of Network Codes. If all GTs operated the same consultation period, respondents would be able to reply to all GTs in a more efficient manner.


An initial suggestion for an appropriate and practicable timescale is 5 business days for the circulation of an initial proposal. Ofgem has chosen this figure as it would seem that the majority of GTs already specify this time and we see no obvious reason why those GTs that operate more ‘generous’ timescales should not be able to shorten their current deadlines.
6.
Format of the Final Modification Report.


The Final Modification Report is the document upon which Ofgem must base its decision. In essence, it is the information contained therein that enables the Authority to either approve or reject a modification proposal. As such, it is vital that there is sufficient information in the report to allow Ofgem to make an informed decision. In the absence of sufficient information being provided by the proposer, Ofgem may return the report to the GT with a request for more detailed information.
Just as a Modification Proposal must fulfil a set of minimum criteria before to be considered as a ‘valid’ proposal, the same principles apply to Final Modification Reports.

The minimum criteria that need to be fulfilled for a report to be accepted as a valid Final Modification Report are as follows:

· Summary of the Proposal – this needs to be quite specific about what the proposal seeks to achieve.
· How the Proposal better fulfils the ‘relevant code objectives’.

· Inclusion of all representations.
· Details of legal text changes if the proposal were to be implemented.

· Any implementation issues, e.g. costs, system changes etc.

Users can find a suggested pro forma for the format of Final Modification Reports in Annex 2. 
7.
Circulation of the Final Modification Report.

At the end of a consultation period a GT must provide to Ofgem a Final Modification report. As detailed in the previous section, there is certain information that must be contained in this report before Ofgem can make a fully informed decision on a proposal.

To aid the efficient and timely decision-making process which is key to the modification process, it makes good sense to set deadlines within which the GT must produce a Final Modification report. Transco’s modification rules specific that a Final Report must be finalised within 15 business days. In contrast, it would appear that only two other GTs specify deadlines (also of 15 business days) for the production of a Final Report.

Ofgem recommends that GTs examine their modification rules and look to insert a timescale for circulation of a Final Report. Further, Ofgem would support any GT discussions to align this or any other timescales as a means of tightening the Network Code modification procedures on an industry-wide basis. 
8.
Ofgem decision.
As part of the decision-making process, it is essential that Ofgem gives full consideration to all aspects of the Final Modification Report, including industry representations. As such, it can be difficult for Ofgem to commit to deadlines for making decisions on modification proposals. However, Ofgem aims to make decisions on modification proposals as quickly as possible without being to the detriment of the decision-making process.

Ofgem has in the past been reluctant to commit to any timescales in making decisions on modification proposals. However, it may now be appropriate for Ofgem to make such a commitment, with the proviso that there may be from time to time, extenuating circumstances under which such timescales cannot be met. At this stage Ofgem would be comfortable to agree to making a decision on modification proposals within [6] weeks of receipt of the Final Modification Report in 75% of cases. We would also expect to improve upon this target year on year. Where this is not possible, Ofgem will notify all parties concerned and will endeavour to specify a new deadline by which a decision will be reached.
9.
Inclusion of Modification Rules into Network Code.

Transco modification proposal 0679: Formally include Network Code Modification Rules in the Network Code was approved by Ofgem on 8 June 2004.

This proposal sought to incorporate Transco’s Network Code Modification Rules into the Network Code so that, the Rules can be subject to amendment under normal modification procedures. This proposal gives Users the opportunity to raise modification proposals to amend the modification rules themselves.
While the Modification Rules used by one GT forms part of their Network Code, other GTs may wish to consider incorporating their modification rules into the main Network Code.

10.
Conclusion
These guidelines do not, at this stage, represent a complete solution to consistency issues surrounding modification rules. They should, however, offer GTs and Shippers some pointers on what might be needed to achieve a network code modification process which is more effective, efficient and user-friendly than the current regimes. It is Ofgems intention that these Guidelines will be reviewed on a regular basis so as to incorporate the views and any suggestions for improvement from either GTs or Shippers.
Ofgem encourages the discussion of consistency across Network Codes and Modification Rules among the GT and Shipper community and would actively support any attempts to take this work forward, including guidance on the development and implementation of a common set of Network Code modification rules.
11.
Recommendations
Ofgem recommends that GTs and Users consider the following :

· Adoption of common timescales.
· Seek to use Consent procedure for housekeeping modifications.
· Consider use of pro formas for Modification Proposals and Final Modification Reports.

· Consider the inclusion of Modification Rules within the Network Code.
Annex 1. Modification Proposal Pro Forma
	Reference
	The GT should allocate, on receipt, a unique reference number to each modification proposal.

	Title
	The proposer should give each modification proposal a title which clearly reflects the intent/content of the modification proposal it self.

	Proposer
	Insert the name/company of party raising the modification proposal.

	Submission Date
	Date on which the proposal was issued to industry/sent to Ofgem.

	Urgency
	Detail if the proposal is seeking urgent status.

	Background
	This section should explain the context within which the proposal sits and some background information.

	The Proposal
	Purpose of the proposal – what problem is it addressing.

	How will the proposal operate?
	This section should explain, specifically, how the proposal will change the operation of the Network Code.

	Facilitation of the relevant objectives
	How this proposal will, if implemented, better facilitate the “code relevant objectives”, as defined in Condition 9 of the Gas Transporters Licence.

	Legal Text
	Wherever possible, a proposal should contain proposed draft legal text to reflect how the Network Code would change if the proposal were implemented.


Annex 2. Final Modification report pro forma
	Reference
	Refer to original proposal.

	Title
	Refer to original proposal.

	Proposer
	Refer to original proposal.

	Report date
	Date on which the Final Modification Report is sent to industry/Ofgem for a decision.

	The Proposal
	Refer to original proposal for details of the nature of the proposal.

	GT views
	The GT should provide a summary of its views on the proposal.

	Respondents views
	A summary of the views expressed by respondents in their representations.

	Facilitation of the relevant objectives
	Refer to original proposal.

	Implementation issues
	Are there any system changes or other issues that may affect the timing of or the way in which the proposal could be implemented?

	Legal text
	Refer to original proposal.


