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Introduction

The National Consumer Council (NCC) wel cones this
opportunity to comment on the proposals by O gem and the
Energy Retail Association (ERA) for a strategy to inprove
protection for vul nerable consuners agai nst di sconnection
fromenergy supply. However, we are nost disappointed at
t he i nadequacy of the approach, especially the | ack of
clarity regardi ng key aspects of the strategy, and are
surprised that Ofgemhas circul ated the proposals for
comment in their present form O gemand the ERA shoul d
revise the proposals as a matter of urgency.

We understand the reasons for these proposals but they
must be clarified and strengthened. 1In addition, it is
essential that O gem places the proposals within a
broader regul atory strategy, ained at the eventua
reduction and elimnation of electricity and gas

di sconnections and sel f-di sconnections for all donestic
consuners, as we recommended in the ‘Life lines” report.

Aff ordabl e access to essential services is a mjjor
priority for the NCC. In this regard we are extrenely
concerned that the recent downward trend in the nunber of
fuel poor households is likely to be reversed by rising
energy prices. W await the publication of the
government’s fuel poverty inplenentation plan, expected
this sumer, which we hope will ensure a nore

conpr ehensi ve and strategi c approach by gover nnent
departnents, regulator and industry than has hitherto
been the case.

Key recommendations

e O gemand the ERA should urgently revise the
proposal s to prevent disconnection at any tine of
househol ds wit h anyone over pension age, or with
adults or children who are disabled or have a | ong-
termillness, or that contain young children aged 5

! Life lines: the NCC'’s agenda for affordable energy, water and telephone services National Consumer Council
September 2003.
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or under. The role of social services departnents
must be clarified. The revised strategy should be
made part of suppliers’ formal |icence obligations.

e Ogemshould ensure that these proposals, once
revised, formpart of a broader strategy ai med at
reducing and elimnating electricity and gas
di sconnections and sel f-di sconnections for al
donmesti c consuners.

e The gui dance on data protection should be anended to
include ‘real risk to health of anyone in a
househol d’, and possi ble supplier referral to
i ndi vidual s as well as organi sations. Safeguards on
overriding consent to information disclosure should
be strengthened, and the gui dance should stipulate
supplier requirenents for staff training and
audi ti ng procedures.

Defining and dealing with vulnerable consumers

Defining ‘vulnerability’

The ERA is proposing to use the followi ng definition of a
vul nerabl e cust oner:

A vul nerabl e customer at risk fromdisconnection will be
unabl e to safeguard his or her personal welfare or the
wel fare of any children in the household, and will be in
need of care and attention by reason of age or infirmty,
or suffering fromchronic illness or nental disorder, or
substanti al |l y handi capped by bei ng di sabl ed.

As the consultation paper points out, there is no conmon
definition of “vulnerable’ wthin government departnents.
For instance, different interpretations are used to

defi ne vul nerabl e househol ds in fuel poverty, and in the
qualifying criteria for Warm Front assi stance.

However, we are surprised to see the use of anachronistic
terms in the proposed definition, such as ‘infirmty’ and
“handi capped’. In addition, whilst we acknow edge the
difficulties in defining ‘vul nerabl e households’, the
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proposed definition contains sone serious deficiencies as
it fails to cover many adults and children who woul d be
especially vul nerable to the dangers of energy

di sconnecti on:

e Vulnerability only appears to include custoners,
t her eby excl udi ng consi derati on of other househol d
menbers who may be vul nerabl e because of age or
di sability.

e Children would only be included where their welfare
may be at risk if they live with a custoner in the
vul nerabl e category. This is not acceptable,
especially where children’s health would be at risk
because they are very young or have a disability or
| ong-termill ness.

The proposals should be revised to disallow di sconnection
of househol ds at any tine that contain anyone over
pensi on age, or any adults or children who are disabl ed
or have a long-termillness or condition, or young
children aged 5 or under. This should include people with
physi cal disabilities, and/or learning difficulties, and
people with nental health problens. W also support the
RNI B's view that people on suppliers’ priority service
regi sters should be automatically included: this would be
an efficient way of identifying many custoners whose

heal th woul d be particularly at risk from energy

di sconnection. These requirenents should be made part of
the suppliers’ |icence obligations and backed up by

regul atory sanctions in the event of failure.

The paper recognises that customers who woul d be

consi dered as vul nerabl e according to the proposed
definition are likely to be in receipt of benefits, such
as retirenent pension, disability benefits, or means-
tested benefits. However, the paper points out that many
people in receipt of these benefits would not be
classified as ‘vul nerabl e’ under the proposals.
Consequently it suggests that information on receipt of
benefits woul d be used for gui dance purposes only, and
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that ‘In practical terns, any attenpt to identify a

vul nerabl e customer will need to be based on a subjective
j udgenent according to the evidence avail able at that
time .

Thi s approach is fraught with potential problens.
Assessnent of a person’s vulnerability can be a very
difficult process for trained social workers, |et alone
for the staff of an energy supplier, or of an agency
contracted to a supplier, who would have to nmake the
subj ective judgenents referred to in the paper, for

i nstance in situations where people may have | earning
difficulties. An error on their part could place
people’s health in danger, or result in soneone dying, if
their electricity or gas is cut off because they have
been wrongly assessed as not being " vul nerabl e.

W recogni se that our recomrendation for the proposals to
be revised to disallow di sconnection of households with
adults or children who are disabled, or have a long-term
i1l ness or condition would not entirely address this
issue. It would still necessitate a judgenent to be nade
by suppliers’ or agency staff. This underlines the need
for a nmuch nore conprehensive strategy to achi eve stepped
reductions and the eventual elimnation of electricity
and gas di sconnections and sel f-di sconnecti ons.

Adequacy of the ‘safety net’

We do not consider that the proposed ‘safety net’ is
adequate. The proposals state that, in conpliance with
codes of practice, suppliers nake considerable efforts to
encourage customers to discuss their circunstances
directly so that an appropriate debt recovery paynent
arrangenent can be put in place. Failing that, suppliers
have an obligation to offer a prepaynent neter (PPM.

The paper states that the ERA is proposing an additi onal
safety net to offer further protection for vul nerable
cust omers:

e Suppliers will, where practical and safe to do so,
fit a prepaynment neter providing the custonmer with
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conti nued access to a fuel supply or put the
custoner onto the Fuel Direct paynent schene.

e If a prepaynent neter is not appropriate or offers
of help are refused and the custonmer continues to be
at risk, details will be notified to social services
for further support and assi stance.

If this is neant to be a safety net agai nst

di sconnection, it should state explicitly that vul nerable
househol ds wi Il not be disconnected. The letter from

O gem (26 April 2004) that acconpani ed the proposals said
that the paper ‘.contains a clear commtnent from
suppliers not to disconnect vul nerable customers’. The
paper itself states that ‘A safety net procedure will be
used to ensure that no vul nerabl e custoners are know ngly
di sconnected (unless on the grounds of safety)’ and that:
‘.where there is evidence that a custoner is vul nerable,
the ultinmate sanction of disconnection will be avoided
and the customer will receive the appropriate assistance
to help them out of debt.’

There should be a third bullet point stating that:
“Vul nerabl e households will not be di sconnected’.

In addition, the first part of the proposed ‘safety net’
(page 3) only refers to the possible installation of PPMs
or putting the custoner onto Fuel Direct. These paynent
net hods may wel | be i nappropriate or inaccessible for
many customers who may be considered to be ‘vul nerable’.
People with physical disabilities, learning disabilities
or nental health problens may be unable to use PPMs or to
go out to recharge the neter. Many people will not
qualify for Fuel Direct as it is only available to people
on I ncone Support or Jobseekers’ Allowance.

It is our understanding that suppliers are required to

of fer a variety of paynent nethods, including weekly or
fortnightly paynents. The proposals should be anended to
state that all custoners will be offered a full range of
paynent met hods, and arrangenents nmade so that they are
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able to use the one that is nost appropriate for their
ci rcunst ances.

However, the proposals do nothing to solve underlying
probl enms of self-di sconnection associated w th prepaynent
neters, tariff differentials, and inappropriate paynent
net hods that continue to affect many | ow i ncone
CONSUITEr S.

As well as potentially referring custonmers to soci al
services departnents (see below), the paper refers to a
range of action to be taken by suppliers to avoid

i ntentionally disconnecting vul nerable custoners. These
i nclude: controls that allow suppliers to review a
custoner’s circunstances, information-gathering, trying
to ensure direct contact to resolve the matter, and a
paper trail to allow an audit to show how a vul nerabl e
custoner has been handl ed by custoner service centres.

W wel cone the explicit commitnent to these actions but,
as far as we are aware, these are not new, and anount to
no nore than what is already expected from suppliers.

Role of social services

There is a disturbing lack of clarity surrounding the
further support and assistance that social services would
be expected to provide. As a result we have had to

conj ecture about their potential role.

Soci al services are described in the proposals as an
integral part of the ‘safety net’ against disconnection:
“.,details will be notified to social services for
further support and assistance’ (page 3). But what is
the nature of that support and assistance? Soci al
services would not be able to hel p people directly to pay
their energy bills. 1s the expectation that a soci al

wor ker woul d carry out a benefits check, possibly put
people in touch with local charities, or advise on a
repaynment arrangenent ?
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O woul d social workers be expected to do an assessnent
to see if sonmeone is really vulnerable, and then let the
conmpany know either way? The inplication would be that
an energy supplier could - on the basis of that
assessnent - decide that a custoner is not vul nerable and
di sconnection could go ahead (they are regarded as a
‘won’t payer’), or that the custoner is considered to be
vul nerabl e and shoul d not be disconnected (‘a can't
payer’). O would the role of social services be nore
advisory in nature, that is, helping the supplier to
ascertain whether |ife changes have nade soneone suddenly
vul ner abl e?

Mor eover, the proposals do not explain what nay happen if
social services are too hard pressed by ot her urgent
casework to deal with cases referred by energy suppliers.
For instance, if no reply is received within a few weeks
fromsocial services, could a supplier go ahead and

di sconnect the custoner?

The nature of the support and assistance to be provided
by social services nmust be nade clear for the sake of al
concerned: consuners, social services departnments and the
staff of energy suppliers.

The proposals should also refer to possible two-way
exchanges of infornmation between energy suppliers and
soci al services departnents so that the latter are given
supplier contact points. For instance, a social worker
m ght consi der sonmeone’s health is at risk if they are
not using as nuch heating as they need because of paynent
worries. The advice of the Ofice of the Information
Comm ssi oner shoul d be sought on the terns of such
exchanges and t he gui dance should conply with that

advi ce.

Lack of teeth

The status of these proposals is a matter of concern as
it does not appear that they will have any |egal force.
NCC consi ders that protection agai nst di sconnection nust
be enshrined in the suppliers’ licence conditions. This
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iIs essential if consuners are to be adequately protected,
and so that consuners’ rights are clear. |If the
suppliers are sufficiently commtted to ending

di sconnection of vul nerabl e consuners, we do not see why
there would be a problemin formalising the comm t nent
within licence conditions. However, we nust add the
provi so that the proposals need to be significantly

I nproved before this is done.

Data protection

We wel cone the recognition of the urgent need to clarify
the requirements of the Data Protection Act 1998
regardi ng disclosure of information to third parties.
However, we have the follow ng reservations about the
proposed gui dance on t he Act.

Scope

In our view, the first paragraph of the proposed gui dance
on the Data Protection Act does not accurately reflect
the extract fromthe Information Conm ssioner's gui dance
for the foll ow ng reasons:

e The proposed gui dance only refers to a custoner and
not to other nenbers of the household. However, the
I nformati on Conm ssioner’s guidance also refers to
the legitinmacy of information disclosure where
di sconnection nay well cause a real risk to the
health of others within the household. The guidance
shoul d be revised to include other household nenbers
so suppliers take action when there is a real risk
to the health of others in the househol d.

e The proposed gui dance refers to ‘real risk’ whil st
the Informati on Commi ssioner refers to real risk to
heal th. The gui dance should be revised so that it
states ‘real risk to health’

e The proposed gui dance only nmentions referral to
organi sations and not individuals. In sone
situations it nmay be nore appropriate that
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i ndividuals (such as famly nenbers or a GP) are
contacted. The guidance should allow for referra

to individuals as well as to organisations. 1In
addi ti on, the guidance should provide informtion on
possi bl e organi sations or individuals that it may be
appropriate to contact to provide additiona

support.

Consent

Wi | e consent shoul d al ways be taken seriously, we
accept that there are certain circunstances when the

| evel of potential risk to someone’s health is such that
the need for individual consent to information disclosure
can be overridden. The question is whether appropriate
safeguards are in place for such situations. In its
present form we do not consider that the proposed

gui dance contai ns sufficient safeguards:

e Further witten guidance and training for staff are
required on how to recognise an ‘at risk’ person,
and when to take action w thout consent. For
exanpl e, the gui dance provides very little advice on
what woul d be ‘all other available options’ that
will be explored, or howto nake a judgnent on ‘real
risk’. The proposed gui dance only says that *For
some circunstances it may be possible to draw up a
gui dance note that, with additional training,
suppliers enployees could use at the final visit to
make a prelimnary assessnent on whet her
di sconnection was appropriate or the custoner should
be referred to social services' . (page 4). This is
far too weak - thorough gui dance and training are
essenti al .

e Auditing - the proposed gui dance does not provide
information on putting in place relevant systens to
pronote accountability when consent has not been
obtai ned (for exanple, notification to a person
charged with ensuring that guidance is followed).

O gem and ERA need to build an appropriate nodel to
pronote accountability and provide information on
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this in the guidance - Caldicott Cuardians, for
exanpl e, are used in the NHS and the conputerisation
of patient records is incorporating access and

audi ting controls.

We recommend:

1.

The industry and Ofgem shoul d revise the
proposed strategy as a matter of urgency. It
shoul d be based on requirenents not to

di sconnect at any tine househol ds contai ni ng
anyone over pension age, or adults or children
who are disabled or have a long-termill ness,
or young children aged 5 or under. These
requi renents shoul d be made part of the
suppliers’ licence obligations and backed by
regul atory sanctions in the event of failure.

The proposals should be revised to state that
all custoners - including those considered to
be ‘vul nerable’ - should be offered a ful

range of paynent nethods, and arrangenents
shoul d be nade so that they are able to use the
one that is nost appropriate for their

Ci rcunst ances.

The potential role of social services
departnents nust be clarified in the revised
strategy.

O gem shoul d ensure that the revised proposals
formpart of a broader strategy ai med at
elimnating electricity and gas di sconnecti ons
and sel f-di sconnections for donestic consuners.
O gem shoul d establish, through consultation, a
cl ear set of targets for reducing and

el i m nating di sconnections and self-

di sconnections over tine.

The gui dance on the Data Protection Act should

be revised so that it refers to ‘real risk to
health’ and includes other nenmbers of a
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househol d, as well as the custonmer. It should
provi de for possible referral to individuals in
addition to organi sations, and give advice on
potential organisations and individuals it may
be appropriate for suppliers to contact. The
gui dance shoul d be expanded to include advice
on how to recognise an "at risk’ person and
when to take action w thout consent, and

requi renents for suppliers to provide staff
training. It should also set out requirenents
for suppliers to put relevant systens in place
to pronote accountability when consent has not
been obt ai ned.
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