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Continuing Value of Schedule 9

1
The Schedule 9 requirements were introduced into the Electricity Act 1989 to answer the fear that the newly privatised electricity companies would not maintain the environmental duties of their predecessors. The privatised companies duly produced their Schedule 9 statements and maintained their dialogue with the Statutory Consultees. In the event the fears were not realised. In part this may have been due to the Schedule 9 process but far greater incentives were provided by the growing range of environmental regulations and the aspirations of the companies themselves. 

2
The continuing relevance and value of Schedule 9 has to be seriously questioned. No other comparable sector (oil, gas, and telecommunications) faces such requirements. Environmental regulations have expanded to cover most of the areas that Schedule 9 was intended to address either directly (CROW, Habitats Regulations, IPPC) or indirectly (EIA). Companies themselves have introduced environmental management systems (many certified to ISO standards) that maintain systems for regulatory compliance and dialogue with stakeholders. 

3
Although in the early days the Statutory Consultees energetically engaged in the consultative processes engendered by Schedule 9, their enthusiasm seemed latterly to wain. This may in part have been due to questions over the continuing effectiveness of Schedule 9 and partly to the resource commitment needed to maintain the dialogue process with a growing number of electricity companies.

4
However, the Consultation Paper makes it clear that its intention is not to seek changes to the underlying Act but to examine the current administrative arrangements for Schedule 9 and to consider ways, such as the model statement, to make the system more useful to all concerned. The comments below are provided in the spirit of these aims.

Scope of Schedule 9

5
The whole of Schedule 9 (Appendix 2 to the Consultation Paper) is set within the context of its opening words “In formulating any relevant proposals…”. The purpose of Schedule 9 therefore is to deal with the means for ensuring that the company “has regard to…” and “does what it reasonably can to mitigate…” in respect of proposals. Schedule 9 does not therefore deal with the normal day to day running of established operations within an electricity company. The Consultation Paper misses out this important context in paragraph 2.3. It also misleadingly refers to “operating power stations” in paragraph 1.3 when Schedule 9 refers only to “the operation of such a station in a different manner”. It is important to remember the context of Schedule 9 i.e. its restriction to new proposals and departures from normal operation, when considering the formulation of the required statements.

Comments on Questions Raised

Is the draft guidance (Appendix 1) useful for those preparing statements?

6
The draft guidance should present the minimum requirements. In many areas the draft suggests that companies could go beyond the minimum. Examples of this are the preparation of an inventory of sites of amenity value and reporting. While this may be acceptable it should be made quite clear that companies undertake this voluntarily.

7
The value of the scope going beyond the Statutory Consultees is not evident.  At a practical level it is useful for developers to have an ongoing dialogue with local authorities on some of these issues, but this does not need to be documented within the statement.  Other areas suggested within the guidance also go beyond the statutory scope of Schedule 9 and whilst in practice the majority of these tend to be included within environmental management systems they do not need to be included within the statement.

Would it be useful to have a model statement (Appendix 3) for use by smaller generators?

8
The model statement is overly complex and detailed and contains aspects that go well beyond the legal requirement. The draft should be clear on which aspects must be covered to fulfil the Schedule 9 requirements and which could be added if a company so wished.

9
In section 2.11 the implication is given that smaller scale generators will give rise to lesser impact on amenity. This is not necessarily so. In this respect size is not as important as location and nature of the activities being undertaken. There is no fundamental reason for a differing approach to be taken to smaller generators.

Does the existing model statement need updating?

10
The promise of a review in consultation with the Statutory Consultees at not less than three yearly intervals and the preparation of a database of all sites of amenity value are examples of going beyond the Schedule 9 requirements. Consultation is only required when preparing or modifying statements. 

11
The list of amenity sites has no relevance to development proposals, a generating company can build in any region so the list simply becomes a national register that the Statutory Consultee should prepare and maintain. A duty on the Statutory Consultees to prepare and maintain a national list in electronic format for use by companies would be a useful adjunct to the Schedule 9 requirements.

12
The section on consultation is vague and fails to distinguish between the legal requirements and additional voluntary actions.

13
There is no need for companies to make commitments to comply with statutory provisions since these are mandatory on companies in any event.

14
Motherhood phrases such as “In acknowledgement of a commitment to environmental sustainability” should be avoided.

15
Most of the section on “Other Issues” is irrelevant to Schedule 9 and would properly belong in a company’s environmental management system. However, it might be helpful to include a section, clearly designated as voluntary, where a company can set out the aspects of its environmental management system that will assist the application of Schedule 9 duties.

Would a model statement for use by suppliers be useful?

16
Paragraph 2.14 points out those suppliers “would not undertake “relevant proposals””. There is therefore no requirement for them to produce a statement. 

Within the framework of Schedule 9 and other relevant legislation, should an important focus of Schedule 9 statements continue to be activities that are not specifically covered by planning consents and regulation?

17
The Schedule 9 process should avoid duplicating other regulated activities. Schedule 9 should therefore focus on relevant proposals that are not covered by planning consents and regulations. The focus should in addition be on those relevant proposals that are likely to affect the issues specifically covered by Schedule 9. This leaves only a narrow field of activity as the proper domain for Schedule 9 activity and raises the question of what is needed. An area needing protection is likely to be regulated and the expansion of regulation in recent years has resulted in most sensitive areas now being covered.

18
Paragraph 4.9 suggests the areas that may remain but includes works carried out under street works, wayleaves powers and maintenance & emergency work that Ofgem regard as being without specific control.  All of these activities, in fact, are subject to a number of rigorous controls including NRSWA, planning and specific environmental regulations. The paragraph also includes “day to day operation” but this is specifically excluded by Schedule 9, which only covers operation “in a different manner” i.e. changes in operation.

Should the major focus of Schedule 9 statements continue in practice to include direct impacts on flora, fauna and geological or physiographical features of special interest and of protecting sites, buildings and objects of architectural, historic and archaeological interest?

19
There is clearly no need to consider expanding the areas for practical consideration under Schedule 9. As discussed above Schedule 9 statements should continue to focus on activities that are not specifically covered by regulations. Issues such as air quality and greenhouse gas emissions are adequately covered elsewhere. The coverage of regulations on environmental matters grows continuously and has expanded greatly since the Schedule 9 duties were first set down. The Habitats Regulations and CROW are two particular areas where regulatory controls have been added and improved. The interests of fauna and flora are now fully protected under these regulations. CROW has also provided additional protection for geological and physiographical features where these are covered by site designations. Consideration should be given to refining the areas for coverage by Schedule 9 with the aim of excluding those areas where adequate regulatory control is now provided.

What is the optimum length of time between updates to Schedule 9 statements?

20
The Act has the correct formulation requiring modification “from time to time”. No specific timetable should be set. Clearly the need for modification will depend on circumstances. Within Powergen, modifications have only been required due to internal changes within the company not for any changes in knowledge or proposals. Since such circumstances cannot be foreseen a required interval for modification is inappropriate. 

21
A distinction needs to be drawn between modification and review. It is appropriate for companies to review their statements from time to time. The period for this should be left to the companies to determine but it is difficult to imagine that a statement could be left for more than 3-5 years without review. The review process should not mandatorily involve the Statutory Consultees but companies should be free to request such assistance if they wish. Should the review demonstrate a need for modification then consultation will be mandatory under Schedule 9.

Would including information on Schedule 9 issues in environmental reports be a useful way of monitoring and reporting performance under Schedule 9?

22
Companies are likely to include significant developments on Schedule 9 issues in their environmental reports. External verification of reports, where this takes place, helps to ensure that such issues are covered. However the choice of whether or not to include such issues must remain with the companies since only they can determine the significance in relation to other issues to be reported.

Should Ofgem continue to have a co-ordinating role for the Schedule 9 process and to carry out the proposed activities? Would an annual workshop on Schedule 9 issues be useful for licensees and Statutory Consultees?

23
It is not evident that Ofgem already has a co-ordinating role for Schedule 9 issues. Such a role would be of little benefit for Powergen however we do understand the significant call on resources that Schedule 9 could place on the Statutory Consultees. If The Statutory Consultees welcome the establishment of a co-ordinating role for Schedule 9 then Powergen will be happy to co-operate. Of the proposals made by Ofgem

· the maintenance by Ofgem of the provision of information is a useful service

· a central record of Schedule 9 statements would add to Ofgem’s bureaucracy and be of little value to Powergen 

· An annual workshop on Schedule 9 issues could be of value if it provided a clearer picture of the Statutory Consultees overall and long-term strategy. It should also focus on real issues and not obstruct any necessary consultation between Statutory Consultees and developers. However, in practice such a workshop may be difficult to run.  It may be more effective for the Electricity Association to have some role in facilitating this type of discussion.
What should be the consultation requirements for Scotland?

24
The overall value of Schedule 9 has been called into question above. However, in any event, similar requirements should be in place both sides of the border. It would therefore seem reasonable that consultation with Historic Scotland should be placed on the same footing as consultation with its counterparts elsewhere. The fact that electricity companies in Scotland already consult with Historic Scotland is irrelevant. Such consultations, outwith Schedule 9, also take place in England and Wales and yet Schedule 9 remains a statutory requirement.
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