[image: image1.jpg]Electricity Association



[image: image2.png]INVESTOR IN PEOPLE



[image: image3.emf] 


28 November 2002

Alex Thorne

Social and Environmental Affairs

Ofgem

9 Millbank

London SW1P 3GE

Dear Mr Thorne

Ofgem Consultation Paper:  Electricity Act Schedule 9 Statement

I attach the submission of the Electricity Association to Ofgem’s consultation paper on Electricity Act Schedule 9 Statements.  The Electricity Association is the trade association which represents electricity generation, transmission, distribution and supply companies in the UK.

We have major concerns about the proposals in the Ofgem paper which seek to expand the burdens on electricity companies, given that the Schedule 9 process is already over and above the requirements on other businesses, including others in the energy sector.  We consider that the paper provides does not demonstrate any need for change to the existing process, and that legislation provides no basis for the proposed changes.
The attachment sets out our views in detail.  Please do not hesitate to contact me if you have any queries or wish to discuss anything further.

Yours sincerely
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J P Finnegan

Energy and Environment Group


Comments by the Electricity Association
on the Ofgem consultation paper on
Electricity Act Schedule 9 Statements

General Comments

At the time of the Electricity Act 1989, the culture of the electricity companies which would follow privatisation was unclear.  Concern about the environment as a major issue was then coming to the fore but environmental management techniques were largely in their infancy.  Government therefore sought to provide a signal to the new electricity companies that it wanted them to recognise their environmental responsibilities, and Schedule 9 was written into the Act which introduced the privatised electricity companies.  Under Schedule 9, companies are answerable to DTI, as is the case in respect of many other issues such as consents, certain safety procedures, etc;  the legislation did not give a role to the regulator in this process.

Since that time, environmental management techniques have advanced considerably with management systems, stakeholder dialogue, environmental impact assessments for projects and company environmental reporting all developing well beyond the scope envisaged by the Schedule 9 requirements.  Electricity companies have been at the forefront of these developments, such as their work in helping develop environmental management systems (ISO 14001 and EMAS).  The Ofgem consultation paper specifically notes that many electricity companies choose to report publicly on their environmental performance and the KPMG study commissioned by Ofgem correctly states that “the energy sector is in many ways one of the leading industries for environmental reporting”.  

The proposals by Ofgem in its consultation paper on Electricity Act Schedule 9 Statements can be broadly categorised into two themes:

a)
those which relate to increasing the regulatory pressure of the Schedule 9 procedures, 

and

b)
those which relate to helping new or smaller electricity companies fulfil their Schedule 9 requirements.

a)
Proposals based on the first theme are entirely unjustifiable given that the industry already carries a burden of environmental duties which are at least as onerous as, and often more so than, those falling on other business sectors.  Over and above this, the requirements of Schedule 9 are unique to the electricity industry.  In regulatory terms, there is therefore no justification for imposing further duties and costs on the industry.  In pragmatic terms, given the industry’s good record on addressing its environmental impacts responsibly and supporting the development of environmental good practice, an appropriate response should be to reduce rather than to increase the burdens of regulation on the electricity sector.  In economic terms, any imposition of increased burdens would result in cost increases which would need to be taken into account in the Price Control Reviews.  We note that the paper does not incorporate any Regulatory Impact Assessment for such proposals.

b)
In relation to the second theme, there is clearly benefit to the new or smaller companies in Ofgem providing support to reduce their individual burdens and costs.  However, as Ofgem has neither a statutory role in the Schedule 9 process nor a regulatory role on the amenity issues within Schedule 9, we would question on what basis it would be providing such consultancy services to these companies.  It needs to be asked whether this action would be distorting competition.  As a minimum, we consider that the costs of such support should be paid for by those companies receiving the services rather than being supported via Ofgem’s general regulatory costs paid for by all electricity companies.  Indeed, the privatised electricity companies have already contributed once by developing the original models for fulfilling the Schedule 9 regime.

Our concern about the potential increased Schedule 9 burden on electricity companies when other sectors are not even regulated to this extent underlies a number of our specific comments on the Ofgem consultation paper as discussed in the following section.  

Detailed Comments

The paragraph numbers used in the following refer to those in the consultation paper.

4.4
Ofgem requests views from respondents on the following:

1.
Whether the draft guidance (Appendix 1) is useful for those preparing statements

2.
Whether having a model statement (Appendix 3) for use by smaller generators is useful

3.
If so, whether the existing model statement needs updating, and if so along what lines

4.
Whether having a model statement for use by suppliers would be useful.

Any service of preparing and providing guidance or model statements to new electricity companies should be funded by those companies rather than as part of Ofgem’s regulatory activities.  

If Ofgem were to prepare guidance or draft statements relating to Schedule 9, we consider it important that such documents make a clear distinction between those activities which are a part of the Schedule 9 statutory framework and those which are Ofgem’s suggestions for good practice beyond the minimum requirements.  This would apply, for example, to wording in Appendices 1 and 3 which promotes consultation on the company’s proposed Schedule 9 statement with bodies beyond the statutory consultees.

4.10
Ofgem seeks comments on the view that, within the framework of Schedule 9 and other relevant legislation, an important focus of Schedule 9 statements should continue to be activities and sites that are not specifically covered by planning consents and regulation.

The Schedule 9 process was developed to cover all the ‘relevant proposals’, whether or not these are additionally subject to specific consents or planning procedures.  Clearly the Schedule 9 process was considered to be an adequate means of ensuring the appropriate level of protection needed for the general non-planning consent activities.  The non-planning consent activities must therefore be one of the foci of the Schedule 9 statement.  We would emphasise, however, that this does not imply that there is any need for special attention to, or formal regulation of, these activities.  The Ofgem paper does not present any case that the current arrangements are unsatisfactory. 

4.14
Ofgem seeks comments on the view that the major focus of Schedule 9 statements should in practice continue to include direct impacts on flora, fauna and geological or physiographical features of special interest and of protecting sites, buildings and objects of architectural, historic and archaeological interest.

We fully support the view that the major focus of Schedule 9 statements should remain unaltered.  Issues such as air quality and responses to climate change are already dealt with by other legislation and regulatory mechanisms which apply to the electricity sector and such other sectors as the Government deems appropriate.  The Electricity Act is clear as to what issues are covered by Schedule 9 and the paper offers no case for change.  As stated in our general comments, since the Schedule 9 process is already over and above the legislation applying to any other industry, there would be no justification for proposing further burdens on the electricity sector.

4.16
Views on the optimum length of time between updates to Schedule 9 statements are invited.

The Schedule 9 statement is a statement of policy principles which sets out how a company proposes to address the preservation of amenity as defined in the legislation.  While the company should ensure the statement remains relevant, the issues addressed under Schedule 9 are not subject to regular changes in scientific understanding or legislation and we see no criteria for setting a timescale requiring periodic modification of the statement.

4.19
Ofgem invites views on whether including this information in environmental reports would be a useful way of monitoring and reporting performance under Schedule 9.

As outlined in our opening general comments, we consider that environmental management practices in certain areas have developed considerably since the Schedule 9 process was introduced.  Two such areas are environmental reporting and stakeholder dialogue.  In undertaking environmental reporting, companies engage in stakeholder dialogue on the style, content and issues to be covered, and again invite comments after reports have been published, to ascertain the priorities of stakeholders.  Their reports have developed over time to reflect these priorities.  Clearly, therefore, companies will already be reporting on the issues addressed by Schedule 9 to the extent that such issues have been raised as important over the years by stakeholders.  We would not support moves to impose requirements or to set any criteria for environmental reporting.  The legislation does not require reporting.

4.24
Views are requested on whether Ofgem should continue to have a co-ordinating role for the Schedule 9 process and to carry out the activities listed above.  Views are also requested on whether an annual workshop on Schedule 9 would be useful for licensees and statutory consultees.

As Schedule 9 is a statutory part of an electricity licensee’s duties, it is appropriate that Ofgem should ensure that licensees are aware of the requirements under the legislation and licence conditions.  We are unclear as to what further activities Ofgem is proposing for its ‘co‑ordinating role’.  For example, paragraph 4.22 refers to Ofgem keeping 

“a central record of Schedule 9 statements.  This could be used to monitor licensees’ statements throughout the industry”.  

Given that the Act does not include any role for Ofgem in relation to Schedule 9, we would ask monitoring by whom and for what purpose?

In relation to the workshop proposal, while such an event may be useful to the smaller licensees, we consider that this would be outside the regulatory functions of Ofgem and would be a commercial activity.  Therefore any such workshop, including Ofgem’s input in time and facilities, should be funded by those participants supporting such an event rather than via Ofgem’s regulatory income.

4.27
Abolition of Scottish Bodies:  Views on this would be welcome.

The Public Appointments and Public Bodies Etc.(Scotland) Bill, which seeks to abolish the Ancient Monuments Board for Scotland and the Historic Buildings Council for Scotland, also makes provision for amending the Electricity Act 1989 by deleting these bodies from the Schedule 9 provisions.  If enacted, the Bill would therefore modify Schedule 9 such that only Scottish Natural Heritage and the Fisheries Committee would remain as statutory consultees.  Thus the amended Electricity Act would be clear that there is no requirement for licensees to consult with alternative bodies, contrary to the ‘desirability’ of such a requirement proposed in paragraph 4.27 of the paper.

Paragraph 4.27 also goes on to note that 

“However, in practice, day to day contact on Schedule 9 issues between Historic Scotland and the electricity companies in Scotland already takes place.  This has been the case for a number of years”.

This again reinforces our general theme that the electricity companies already embrace the ethos of the Schedule 9 provisions.  The paper’s overall objective of introducing regulatory oversight of these activities is simply unnecessary, as well as being unsupported by the legislation itself.
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