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December 2002

Dear Mr Thorne

Electricity Act Schedule 9 statement - Consultation

I attach comments on Ofgem’s Schedule 9 Consultation on behalf of the Campaign for the Protection of Rural Wales (CPRW) for whom I act as  a consultant in this topic area. CPRW is pleased to respond and would be happy to take part in any follow up which you may organise as a result of the process. 

Although the response derives principally from CPRW’s experience in dealing with Electricity Act applications in Wales and following the more general debate over renewable energy issues, it is also illuminated by my experience of working on several wind power cases in Scotland where that particular facet of the subject is rather more advanced. CPRW has greater familiarity with applications under the Town & Country Planning Acts, but of course, many of the issues thrown up by the Environmental Impact Assessment process there have much in common with proposals under the Electricity Act.

If you have any comments relating to this response I would be pleased to deal with them direct. CPRW would be happy for this response to be made available through the Ofgem Library and website as anticipated in 1.8 of the Consultation text. 

Yours sincerely

Geoffrey Sinclair
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Electricity Act Schedule 9 statement – Consultation:

Response by CPRW with particular reference to wind power proposals

1 The Campaign for the Protection of Rural Wales 

1.1 CPRW is a registered membership charity whose objects include the protection and conservation of the landscape of rural Wales.  CPRW is as concerned as any organisation that climate change and atmospheric pollution could threaten the future of the planet and accepts the urgency and seriousness of the need to address the issue. It is, nevertheless, concerned at the adverse and progressive visual impacts of wind power station proposals which it regards as the greatest current threat to the landscape of Wales.

1.2 In 2000 CPRW revised its policies on renewable energy installations, which were endorsed by its national Council after due debate in its Executive Committee. In an Annex on wind power they contain a commitment “to oppose large scale or visually intrusive proposals in upland and coastal locations, in rural locations where residential and community amenity would be adversely affected, and in other areas that are valued locally, nationally or internationally for qualities which would be jeopardised”. 

1.3      It should also be noted that CPRW’s policy is not to oppose on-shore proposals which are small scale in their physical context and which would not have unacceptable impacts; and to consider support for proposals for off-shore wind power that do not adversely affect coasts and estuaries of landscape, recreational or ecological importance. In this context CPRW would also take an initially permissive view of other forms of renewable energy proposals which would provide alternative methods of reaching government targets.

1.4 CPRW has accordingly encountered s37 aspects of the Electricity Act on many wind power proposals, and objected to the the proposal under s36 for the 58.5MW installation recently given DTI consent at Cefn Croes in Ceredigion. CPRW was also involved in opposition to the (ultimately abandoned) s36 proposal by National Power to convert the Pembroke Power Station to the bitumenous fuel ‘Orimulsion’ in the early 1990’s.

2 CPRW’s general concerns about the operation of the Electricity Act in relation to wind power proposals

2.1 While we appreciate that this Consultation is restricted to the operation and scope of Schedule 9 – which exists to articulate the ‘countryside’ or ‘amenity’ duties inherited from the principles enshrined in primary legislation – we wish to explain that CPRW’s concerns stem from a basic discomfort with the way that the Electricity Act operates as a whole. Our original experience with the ‘Orimulsion’ proposal provided a learning process which we expect now to become increasingly relevant as wind power proposals reach – and are perhaps deliberately configured to exceeed – the 50MW installed capacity threshold which tranfers them from the Town & Country Planning Acts to the Electricity Act.  We note that (1.6) “there are no current plans to amend the legislation”, and that such concerns in this section are properly “for Ministers to consult on”. Nevertheless, in expressing them here, we trust that it will explain why we feel that it is necessary for Schedule 9 to be operated in a manner which reflects the relevant duties under s38 as fully and as consistently as possible. We also hope that by making use of this opportunity, it may be helpful for Ministers to be aware that there are also concerns linked to the s38 duties which arise from within the Act itself.

2.2. The 50MW threshold in relation to intermittent sources of generation

Typical subjects for consideration under s36 are clearly intended to be large, of intrinsic strategic importance, and substantuially above the 50MW installed capacity threshold – commonly many hundereds if not some thousands of MW. They are also either non-intermittent, or capable of generating substantially more than the average 30% load factor associated with onshore wind power projects. It follows that the effective threshold for such proposals is 15MW not 50MW. In Wales the only proposal falling within s36 to date has been the 58.5MW IC project at Cefn Croes - which only surmounted this hurdle by the amalgamation of two NFFO contracts on neghbouring but not adjacent hilltops.  We are also aware that several s36 projects in Scotland are around the 50-60MW region, while others have been submitted to the LPA under the TCPA at c49MW leaving the option of easy upgrading above 50MW. This has taken place in several cases, apparently because applicants believe that s36 gives an easier route to consent in cases where the LPA does not appear minded to recommend approval under the TCPA. We believe that in these circumstances the 50MW IC threshold is indefensibly low. It is providing an ostensibly easier and more attractive option for developers on a basis which is not supported by the logic under which it has been provided by parliament. When the opportunity is provided, CPRW would be happy to suggest more equitable alternative thresholds, whether arithmetic or conceptual. Its purpose here, however, is simply to demonstrate that as the s36 process transfers the decision-making context from a planning to an energy forum on a basis which we feel to be ill-justified for wind power projects, then in the short term it is even more necessary for  the ‘countryside’ duties set out in s38 and provided for in Schedule 9 to be given the most serious and pressing attention.

2.3 Decision-making difficulties

Certain other problems have been highlighted by the Cefn Croes case, emphasising the uncomfortable transfer of decisions from a planning to an energy context. Prime examples are that the Call-in provision available to planning Ministers for any proposals up to 49MW ceases at the s36 threshold; that reduced weight appears to be given to comments from statutory advisers as CCW found to their frustration; and that there is a lack of clarity in the relationship between the Welsh Assembly Government and DTI.

2.4 Consultation issues

At the local level there is confusion over publicising the proposals, with uncertainty about the placing of advertisements and dealing with responses from the public. Local Planning Authorities elsewhere in the UK seem to be adopting varying methods of dealing with objections, and of liaising with the DTI. All this tends to depress the ability of objectors to make cogent or effective representations as compared to the more familiar TCPA process.

3 Specific Responses to the Consultation

3.1 We note the early reference to the potential which the electricity industry has for making “significant impacts on the landscape and on items of natural and cultural significance” (1.1) and to the “obligations” on licensees and those with licence exemption under s38 and Schedule 9 (1.2) later referred to as a “duty to ‘preserve amenity’” (2.1). This is given further expression in reference to mitigation (2.2) by reference to “the natural beauty of the countryside or on any such flora, fauna, features, sites, buildings or objects”. In 2.3 the reference to “the statement setting out how they will meet these obligations” required from licensees only is specified even further in its form set out in Schdeule 9 by additonal references to preserving and conserving; to geological and physiological features of special interest; and to protecting sites, buildings or objects of architectural, historic or archaeological interest.  The shorthand form adopted to refer to this is the amenity duty. As with all such shorthand this can only be interpreted by reference to the detailed definition, but the term ‘amenity’ is inevitably bound up by the point of view of the ‘receptor’ in whose name amenity is invoked. Indeed ‘amenity’ has been somewhat smirched by the derogatory association with the ‘nimby’ concept of late to the extent that CPRW finds it more convenient to note the primary reference in this consultation to the word ‘landscape’ and thus to prefer the shortand form of a ‘countrysuide duty’ rather than an ‘amenity duty’. However, we recognise the full definition of that duty as set out in 2.3 and stress that it is widely based in concept and represents an important and serious consideration for both decision makers and developers within the operation of the Act.

3.2 Responses to Questions

3.2.1 QUESTION 4.4 (1)

Is the draft guidance in Appendix 1 useful for those preparing statements?

In circumstances where no EIA is involved the guidance as it stands has some merit, though it would benefit from further detailing to advise licensees to identify community groups and interested members of the public by advertisement in local newspapers. 

We can forsee few if any situations where s36 or linked s37 proposals would not require EIA and therefore suggest that the statements would be sensibly linked to the the scoping process for the Environmental Statement. This should automatically focus in more detail on appropriate issues than indicated in Appendix 1, and would set a pattern where other aspects of the Schedule 9 process could be linked in to the EIA procedure. 

3.2.2 QUESTION 4.4 (2)

Would having a model statement (Appendix 3) for use by smaller generators be useful?

In principle we would support this concept, but in view of the answer to the previous question, it should be used as a helpful guiding structure to allow more detailed answers and information.

3.2.3 QUESTION 4.4 (3)

How might the model statement be updated (or modified)?

There should be references at appropriate points to material contained in the ES, with suitably drafted short text to indicate how the proposal would comply with the various aspects of the obligation.  

At the time of submitting the application, the Schedule would be a Stage 1;  at the time of the decision being made, a Stage 2 Schedule should be agreed with the Consents Section of the DTI bearing in mind the comments made by consultees and all respondents during the public process. The Stage 2 Schedule would then be that which would accompany the consent or would appear as a relevant document at any Public Inquiry.

3.2.4 QUESTION 4.14

Should  the major focus of Schedule 9 statements continue to include direct impacts on flora, fauna and geological or physiographical features of special interest and of protecting sites, buildings and objects of architectural, historic and archaeological  interest?


Yes. The broader interpretation of these topics such as that indicated in the National Grid Company’s statement at cited at 4.12 should be followed, while the atmospheric issues as indicated at 4.13 should not, for the reasons indicated in the Ofgem text.

3.2.5 QUESTION 4.16

What is the optimum length of time between updates to Schedule 9 statements?

QUESTION 4.19

Would annual reports be beneficial?

There should be an initial appraisal combined with a report by the licensee, with provision for comments by statutory consultees and others after one year. Thereafter five years seems adequate though with perhaps different requirements for certain technologies.

3.2.6 QUESTION 4.24

Should Ofgem continue to have a co-ordinating role for the Schedule 9 process ?

Yes.
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