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Dear Ian,

New Rights Proposed for Business Customers 

This response to the Ofgem consultation paper, “Transfer objections: stronger rights for industrial and commercial customers”, is submitted by Innogy on behalf of the npower supply companies operating in the non-domestic electricity and gas markets.

Ofgem’s paper is a welcome assessment of the present situation in these markets.  We support an attempt to align arrangements in order to bring clarity and consistency to a confused state of affairs, in particular in the electricity market.  

Innogy’s view

It is difficult to argue with the premise that the relationship between a customer and supplier should be defined in the contract between them, rather than in a separate set of industry regulations and procedures of which a customer has no knowledge.  The energy markets, whilst perhaps more complex than some others, operate in principle in the same way and therefore there is no reason why the financial risks inherent in the balancing procedures could not be covered off in the terms and conditions of supply contracts.  The proposal therefore to align arrangements in the two industries by placing the onus on the supplier and customer to agree how their relationship should be managed is one with which we would agree, subject to several further important considerations outlined below.

Impact on customers

Whilst customers might welcome the changes proposed they will not welcome consequential price increases. Ofgem should be aware that in the short term at least there will be a risk of increased prices due to the uncertainty involved in any changes and the need by suppliers to mitigate the greater possibility of imbalance.  On a similar note, bringing the objection terms into contracts could lead to more litigation by customers against suppliers and the passing of these additional costs to customers in the prices offered.   

A further issue concerns the visibility of contract terms and the difficulties involved in unique terms agreed between customers and suppliers.  Ofgem recognises that such agreements would make it very difficult for gaining suppliers to challenge the validity of objections.  It could also cause similar difficulties for customers legitimately seeking to change supplier.  We anticipate that this might result in problems around the objection window and consequently raise issues about the validity of registrations.  It is important to have certainty at this point of the procedure because customers need to know who is supplying them and suppliers need to make decisions about the purchase of energy.  

The way forward

Ofgem’s suggestion of standard terms is one way forward. With regard to the drawing up of such  terms, we note that Ofgem suggests  suppliers and consumer groups should undertake the task.  Whilst of course we would welcome the discussion, we think it unlikely that agreement would be reached in a timescale consistent with Ofgem’s.

An alternative to the above might involve an additional step in the registration process, in which any parties objecting to customers moving would have to support that objection within the objection window with evidence of the grounds for objection (for example, a copy of the terms on which they are relying).  Although this would be more complicated and  require some effort from the industry to agree arrangements and to make them work, it has the advantage of allowing customers and suppliers to agree any terms they wish.  The industry might consider it appropriate to require the continuation of reporting arrangements in these circumstances.   However, neither this alternative nor the option of agreed standard terms would overcome the difficulties involved in multiple contracts being signed by the same customer.   

Transitional arrangements

Transitional arrangements will be very important.  They will need to recognise and  reflect the complexity of the relationship between customers and their suppliers and ensure that the impact on both is minimal.  In electricity therefore we would want the present provisions left in place for those customers who have contracted for some years ahead, because any change to the MRA would mean, we assume, that for present contracts there would be no co-operative grounds for objection.  Similarly, in gas it would be vitally important for both customers and suppliers that contracts should continue until their expiry, since customers plan and suppliers price on that assumption.  In both areas therefore we consider that the new procedures and the old would need to run in tandem for a period of five years, to take account of any long-term agreements we may have.  If this is agreed there should be an obligation on suppliers to inform existing customers that their contracts and reasons/procedures for objecting remained unchanged.

We do not believe that the option of a cut off point, particularly in gas, would be viable as this would involve the renegotiation of existing contracts.  Suppliers could have no guarantee of retaining a customer in these circumstances and consequently might lose the customer, money on the gas bought forward and the sales cost.  From the customer’s perspective, the volatility of gas prices and the need for suppliers to recover upfront sales costs might mean that new contract prices generally could be significantly higher than those agreed as part of any original contract   We consider that Ofgem should place neither suppliers nor customers in this disadvantageous position.

Timetable

Given current developments in electricity and gas, the probable need, as the proposals stand, to introduce and /or amend industry procedures and flows and to agree standard conditions with customer groups, we consider a deadline of 1 June 2003 to be wholly unachievable.  We would suggest 1 April 2004 as the earliest possible date in order not to jeopardise this project and other important industry developments.  

Summary

Innogy agrees with the proposal that the relationship between supplier and customer should be defined within the contract.  However, there are a number of issues yet to be resolved and consequently the timetable should be reconsidered. 

I hope you find the above to be helpful.  We would be happy to meet to expand on any of the points made if you think that would be useful.   

Yours sincerely,

Gerald Jago

Economic Regulation 
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