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EXECUTIVE SUMMARY

· British Gas Trading generally supports Option 5 (Align the gas and electricity objection rules by modifying both the gas licence and the MRA to allow suppliers to object where the contract permits) from the alternatives suggested in the Ofgem Consultation Document.  

· This Option is the one most likely to meet the reasonable requirements of all parties with respect to strengthening rights for business customers by:  

· harmonising the circumstances under which an existing supplier of gas and/or electricity may block the transfer of a customer to a new supplier 

· best offering the flexibility desired by some (mainly larger) customers, while safeguarding the interests of both of the majority of customers (mainly SME and/or multi-premises) and suppliers

· potentially enabling greater transparency and contractual negotiation around transfer blocking

· allowing the risk costs of limiting the supplier’s facility to block transfers to be correctly allocated to those customers who specifically wish to prohibit it contractually, while permitting multi-premises customers, who do not, to have confidence that transfers can be controlled centrally
· facilitating access by the large majority of customers to the associated price benefits which suppliers are able to pass on when there are reasonable and practical mechanisms to manage the substantial financial risks of early termination. 
· All of the other alternatives fail to meet the reasonable requirements of one or more of the main customer types or suppliers, or would not lead to the desired harmonisation between gas and electricity within the industrial and commercial market. 

· There are, however, a number of practical issues, which Ofgem will need to consider and resolve prior to implementing the changes proposed in Option 5.  This may lead to some lengthening of the planned timetable and require further refinement to how the changes are implemented.

1.
INTRODUCTION

British Gas Trading welcomes the opportunity to comment upon the Consultation Document and the alternative proposals to modify the supplier’s ability to make transfer objections (transfer blocking) for gas and/or electricity customers in the industrial and commercial (business) market sector. 

British Gas Trading believes that the best interests of all parties are served by the availability of a robust transfer blocking mechanism. This facility currently exists for gas and should be introduced to electricity also. 

In practice, transfer blocking does not disadvantage the vast majority of gas customers.  Rather, they benefit directly from the lower prices than can be offered as result of the reduced risk to the supplier.  On the other hand, all customers would actively be disadvantaged by the ensuing price rises were there to be a significant erosion in the facility to block transfers.  This would oblige suppliers to compensate for the increased risks of supply and/or the costs of reasonable debt recovery via legal means alone.  A supplier often has to make long term purchase commitments to supply the energy requirements of its customer portfolio.  If customers were allowed to terminate contracts before the agreed supply end date, take or pay charges could be incurred and/or it may be necessary to resell the contracted energy at a loss, depending on season and prevailing spot market prices.  Suppliers would also be obliged to ‘write off’ debts where the legal costs of recovery were uneconomic.  This is an obvious issue for suppliers with respect to larger customers but could also become unacceptably onerous in the smaller, SME market sector were transfer blocking facilities to be lessened.   

In all cases, such costs would inevitably be smeared across all customers, including those who support transfer blocking or would otherwise not be affected by it during the normal course of a supply contract.  Removal or significant weakening of the facility to block transfers would, therefore, not be in the interests of the large majority of gas business customers.  A contractual means of prohibiting transfer blocking in gas is, in fact, already available from British Gas Trading for larger customers.  There has been little or no interest in this product, even though this arrangement allows the customer to take legal action should a transfer be blocked in breach of the contract.

Transfer blocking may be operated only in those cases where a customer attempts to breach the gas supply contract by seeking to terminate while in debt or before the agreed supply end date.  So, only a small proportion of business customers have been, or would ever be, affected by transfer blocking as most comply with the terms and conditions of their contracts (some may even, otherwise, find themselves inadvertently exposed to a termination fee they had not anticipated).  It is probable that few customers, especially in the SME sector of the market which constitutes the majority of business customers, are concerned about the existing debt blocking provision in the gas Licence.  Many, even, may be unaware of transfer blocking because they remain unaffected by it.

Furthermore, as has been noted in the Consultation Document, many multi-premises gas customers actively support transfer blocking because it facilitates centralised control from the customer’s HQ and affords greater security in preventing unauthorised transfers erroneously initiated by individual premises.  

Some business customers express confusion and frustration that equivalent, harmonised processes do not already operate in the electricity market.  Only a limited mechanism, confined to related MPANs and co-operative objections for erroneous transfers, currently exists in electricity.   This mechanism is relatively cumbersome and potentially creates difficulties for business customers who may legitimately prefer to remain with an existing supplier rather than transfer to a new one.  It does not, by itself, currently offer the supplier the flexibility available with gas transfer blocking.  Electricity business customers are not able to benefit from any cost savings that may be passed through from the reduction in the considerable risk to which a supplier is exposed.  Multi-premises customers may not always, with confidence, rely fully on co-operative objections to prevent unauthorised or erroneous transfers.  Nevertheless, the introduction of a co-operative objection mechanism into gas, in addition to the existing transfer blocking rules, could enhance flexibility to the advantage of customers. 

2.
THE PROPOSED OPTIONS

Each of the proposed Options is considered in turn below but, as a general principle, the benefits of harmonising the facility to block transfers in both gas and electricity and, where ever practical, the associated processes would be beneficial to all parties.

Option 1  Maintain current rules

The Ofgem Consultation Document already summarises the consequences of this alternative.  Those issues, which have already been identified, would remain.  The opportunity to harmonise both gas and electricity would have been lost and a potential cause of confusion and frustration for customers would continue.  

While British Gas Trading believes there is justification to retain the existing transfer blocking provisions in gas, we believe that the introduction of identical provisions in electricity would be advantageous to customers and suppliers alike.

This Option offers no scope for dual fuel suppliers to ‘echo’ processes across both fuels, and there would still be no facility, in gas, to manage erroneous transfers through agreed co-operative objections.

Option 2  Introduce new gas objection arrangements only

This option would not permit the benefits of harmonisation between gas and electricity to be achieved and the issues currently identified in electricity would remain.  This is a significant limitation to the Option which, of itself, creates no new or material benefit for any of the parties in the gas market.  

The associated proposal, however, to introduce gas co-operative objections would seem to be beneficial to all parties, subject to suitable operational processes to implement co-operative objections being formulated and agreed by all suppliers and industry players.  These processes would need specifically to cover acceptable contact methods (eg email as well as fax) and minimum time lines for objections (eg not less than D - x days), in addition to specifying the range of reasons for requesting a co-operative objection (including where an objection may be rejected or must be accepted) and making any required amendments to various industry regulations (eg Network Code and SPA/SPAA). 

British Gas Trading entirely supports the requirement that the affected customer be notified appropriately when an objection has been raised and informed why it was initiated.  

Overall, this Option needs to be combined with Option 3 (ie as is proposed in Option 5) to be a realistic and viable way of satisfying the aims of all parties.

Option 3  Introduce new electricity objection arrangements only
Although unlikely to be so beneficial to all parties as would exactly mirroring existing arrangements in gas, this Option would go far to minimising the anomalies that currently exist between gas and electricity.  It is assumed that co-operative objections and the obligation to inform customers when an objection is raised would be retained in a suitable form (see comments on Option 2 above).  

However, while this option does not provide full harmonisation between electricity and gas, it does limit the associated industry changes to the electricity sector alone.  By de-coupling any changes within the gas sector, this proposal would reduce the range of rule amendments necessary for its introduction by confining any changes to electricity alone.

Nevertheless, in order to maximise the benefits to be obtained from this Option, it should ideally be combined with Option 2 (ie as is proposed in Option 5).  Should Option 5 be rejected, this Option would be an acceptable alternative for the large majority of electricity customers and suppliers, and brings many of the benefits to electricity that currently exist in gas as a result of the facility to block transfers.  The potential benefits of introducing co-operative objections to gas, however, would not be available.  

Option 4  Align the gas objection rules to replicate the electricity arrangements
This option is unlikely to be beneficial to any of the parties affected.  

From a gas supplier’s point of view, the substantial supply risks associated with early termination of a gas contract would be significantly increased.  These would inevitably be passed on to customers in the form of higher prices.  The existing benefit of preventing transfers of individual premises in multi-premises contracts, where this had not been authorised by the customer’s HQ, would be lost and is likely to result in an increase in the number of erroneous transfers.

With the aim of accommodating the requirements of a small minority of larger business customers who wished to prohibit transfer blocking in gas, British Gas Trading introduced a product some years ago with a contract variation effectively suspending this facility.  In principle, this is very similar to the main, underlying Ofgem suggestion in the Consultation Document and allows a customer to take legal action in the event of a breach by the supplier.  However, customers showed no interest in the product although it remains identical, in all other contractual provisions, to the standard gas products for businesses available from British Gas Trading.  This suggests that concerns about transfer blocking and any benefit to be obtained from implementing Option 4, may actually be fairly limited or confined to very few customers while simultaneously acting to the disadvantage of many more.

Furthermore, the existing issues associated with co-operative objections in electricity would be duplicated in gas if none of the modifications, suggested in the comments on Option 2, were implemented.  Yet, even should these modifications be implemented, full harmonisation would not be achieved and customers would continue to be confused and frustrated by the resulting anomalies, if the modifications were not simultaneously mirrored in electricity.   In consequence, any practical benefits that may have been anticipated by limiting the necessary industry changes to the gas sector alone would not be realised.

Option 5 Align the gas and electricity objection rules (by Modifying both the gas licence and the MRA to allow suppliers to object where the contract permits) 

Of the five Options, this is the one most likely to meet the reasonable expectations and requirements of all parties.  

While British Gas Trading believes that the most effective course of action would be to duplicate existing gas transfer blocking provisions in electricity, this proposal is a reasonable alternative.  It provides the benefits for business customers in electricity identified under Option 3 and, by combining it with Option 2, avoids unduly weakening the existing facility to block transfers in gas.  Business customers would be able negotiate, for either fuel, on whether to allow or prohibit transfer blocking and have clear grounds for legal redress if a transfer were blocked where this was not permitted under the contract.  Customers willing to allow transfer blocking would be able to access any cost savings that can be passed through and which reflect the actual risks to which the supplier remains exposed. 

Some of the comments made under Options 2 and 4 would also apply, as it is assumed that suitable co-operative objection mechanisms, together with an obligation appropriately to inform customers when an objection is raised, would be retained in electricity and created for gas.

This Option would introduce full harmonisation in the business market for gas and electricity.

3.
THE PREFERRED OPTION

Having carefully considered the Options proposed, British Gas Trading considers Option 5 is likely to prove the most acceptable to all parties.  It meets the main objectives of some larger customers while protecting the best interests of the majority of customers and provides reasonable risk limitation for suppliers in a volatile market.  

The potential conflict suggested in the Consultation Document between the requirements of suppliers and those of a minority of large customers may reasonably be resolved.  The price benefits enjoyed by the majority of gas customers would not be significantly eroded but are likely also to become available in electricity as the reasonable supply period expectations of all parties would continue to be met.  Customers would have a clear legal redress in cases where a supplier, in breach of the contract, blocked the transfer of a gas and/or electricity supply (in addition to the option of escalating the matter to Ofgem).

Furthermore, Option 5 ensures transparency for transfer blocking by requiring that the specific circumstances in which it may be applied are explicitly stated in the supply contract itself. It is important to recognise, nevertheless, that transfer blocking (especially as proposed in Option 5) gives neither the supplier nor the customer an unreasonable advantage or disadvantage.  Rather, it simply provides a convenient, cost-effective mechanism to ensure that both parties comply with the terms and conditions of the supply contract, at a mutual beneficial price reflecting the relative risks involved.

Inevitably, changes to gas transfer blocking of the type proposed in Option 5 are also likely to result in many more contracts containing termination fees, with obvious additional risks for business customers.  It is recommended, therefore, that consideration be given to introducing rules to ensure that only the business customer’s actual supplier may apply a termination fee.  A supplier who has not yet become exposed to the physical supply risks would then automatically forgo any termination fee that may otherwise be contractually specified.  This would protect business customers, especially some SMEs who may not have fully appreciated their existing obligations and the consequences of agreeing a contract with a new supplier, from exposure to an unavoidable termination fee.  Such customers would have the clear choice of remaining with the existing supplier, without paying a termination fee, or continuing with the transfer to a new supplier, and paying a termination fee.   This would avoid situations where a business customer, having decided to remain with his existing supplier, could be obliged to pay a termination fee to a supplier who never actually supplied and overcome one of the criticisms which has been made of the industry. 

Alternatively, Option 3 may provide some advantages to all parties although offering rather more limited harmonisation benefits than would be available through Option 5. 

4.
DEVISING STANDARD TERMS DETAILING GROUNDS FOR OBJECTIONS

British Gas Trading is not in favour of this.  In practice, it is likely to inhibit innovation by suppliers and reduce customer freedom to negotiate specific arrangements.

Assuming that suppliers could agree a standard set of objection reasons, it is likely that these would not be as widely used as may be hoped.  It is probable that there would be as many contractually specified variations from a ‘standard’ range of agreed reasons for objections as there are compliances.  Individual customers (especially, but perhaps not exclusively, larger customers) are as likely to seek to negotiate these variations as suppliers.  This would devalue any expected benefit to be obtained from such standards. 

5.
TRANSITIONAL ARRANGEMENTS

The date from which all new contracts should incorporate appropriate wording to allow transfer blocking, failing which a supplier would automatically forgo the facility to do so, should be as soon as possible.  However, this date cannot be in advance of completing all necessary Licence/MRA/Network Code/SPA/SPAA changes that may be required for proper implementation.  Obviously, the operational processes to allow or disallow transfer blocking need to be introduced concurrently with Licence changes and associated governance amendments.  However, British Gas Trading has some concerns whether this will be possible within the time frame suggested by Ofgem (see Section 7, Implementation).  Subject to this, British Gas Trading would welcome the application of Option 5 with respect to new contracts at the earliest practical date.

The transitional arrangements for existing contracts (ie comprising all contracts entered into prior to the eventual implementation date of Option 5 with respect to new contracts) would require special provisions.  British Gas Trading believes the current transfer blocking provisions, as they apply to gas or electricity respectively, should continue to operate unchanged throughout the agreed term for all existing contracts.  These transitional arrangements should, therefore, extend to which ever of the following occurs first:

a) the normal termination date, or 

b) the next normal ‘renewal’ date (which may not be until expiry of the full initial period), or 

c) such earlier date as the parties may mutually agree to revise the existing contract specifically to include (or exclude, as the case may be) contractual provisions relating to transfer blocking.  

While a number of gas or electricity supply contracts for business customers have a term of one year, many have a fixed or initial (as the case may be) supply duration of 5 years, possibly more.  A small minority of very large gas contracts (typically, but not necessarily, with power generation customers) can have a fixed term of 15 to 20 years.  Consequently, it would be necessary for these transitional arrangements to continue until this term has expired.

This transition period, dependent on the individually agreed term of existing contracts, is essential for gas and highly desirable for electricity (not least so as to ensure harmonisation between the two fuels).  These transition arrangements would then avoid unreasonably interfering with the basis upon which the parties originally agreed the contract and, in particular, the risk assumptions on which the supplier had priced the contract.  

In gas, the original price would have assumed that the facility to block transfers was available as an effective, efficient and economical means of ensuring that the customer would take the supply for the full contract term.  To remove the expected means of enforcing this, part way through the supply period, would potentially expose the supplier to additional costs and risks which were not included in the original pricing; this would clearly be unreasonable.  It would similarly be unrealistic automatically to expect the majority of customers to accept novations amending existing contracts, by introducing suitable wording to permit transfer blocking under Option 5, without some direct benefit to themselves.  To achieve this, the supplier is likely to be obliged unreasonably to surrender some of the value expected from a contract which had already been agreed by the parties.           

However, because these assumptions would not have been made when pricing existing electricity contracts, by either the supplier or the customer, it may not be reasonable to impose what amounts to a retrospective change.  The transitional arrangements suggested by British Gas Trading would have the advantage of allowing business customers on existing electricity contracts to take advantage of competitive prices offered by a new supplier (subject, of course, to the terms and conditions of the existing contract).   This may become available where a new supplier is able to offer a contract specifically containing provisions which reduced the supplier’s risks by allowing transfer blocking.

Therefore, the current arrangements, enabling transfer blocking in gas but prohibiting it in electricity would need to remain available for all existing contracts with business customers, in parallel with the revised rules, throughout the transitional period.  Careful consideration needs to be given to how this can best be managed.  

Ofgem should also be aware that many gas and/or electricity contracts for business customers incorporate ‘evergreen’ provisions that operate from the end of the initial term.  These provisions allow the contract automatically to ‘roll over’ for a further period (generally, but not always) of one year, unless previous notice of termination has been given by one of the parties in accordance with the terms and conditions of the contract.  If suppliers agree transitional arrangements incorporating the obligation suggested in point b) above, they may, in some cases, be obliged to forgo a part of the total potential supply period that could normally have been anticipated. 

6.
MODIFICATION WORDING

The wording proposed by Ofgem generally meets the objectives of Option 5 but it would be desirable to take the opportunity to amend the heading to Condition 30; simply entitling it ‘Debt Blocking’ has always been misleading and this would become even more so.  A more descriptive heading may be ‘Objections to Supply Transfers’ or even ‘Transfer Blocking’.

7. 
IMPLEMENTATION

It will be necessary to have robust mechanisms in place to allow the existing supplier to notify the new supplier that a contractually permitted objection has been made.  It is unlikely that more specific detail than this needs to pass between suppliers for this type of objection, since all would become, by definition, objections on grounds of contract alone.  Any data protection or related infringements would then, also, be avoided.

Subject to maintaining current arrangements for existing contracts during the transitional period, gas and electricity objection processes and ‘windows’ should be also aligned as part of the move to the revised transfer blocking rules.  This may require concurrent change to the practical processes and data flows to or from SPA (or SPAA) and under the MRA.  In particular, to allow co-operative objections in gas, it will obviously be necessary to ensure both suppliers are aware of the other’s identity (as already occurs in electricity); this is likely to require more than just a revision to Gas Licence wording but specific changes to the Network Code or SPA/SPAA and relevant processes.  These alignments may require an extension to the anticipated timescales as they could involve both significant cost implications and major industry governance and process changes.

British Gas Trading is in favour of harmonised co-operative objection mechanisms for related MPANs/MPRs and erroneous transfers (an innovation for gas but possibly involving some modification to existing provisions in electricity) and supports the requirement that customers be notified appropriately about why an objection has been raised.  However, it is not entirely clear from the Consultation Document how Ofgem anticipates co-operative objections would operate.   It is likely that more detailed consideration and discussion will be needed to ensure that the planned changes meet the practical needs and expectations of all parties.  British Gas Trading would be pleased to assist Ofgem in the development process for this.  

8.
TIMETABLE
British Gas Trading wishes to see Option 5 introduced as soon as possible.  However, British Gas Trading is concerned that it may not be practical to agree and rapidly implement the associated changes to the MRA, Network Code and SPA/SPAA or the associated processes (including suitable transition arrangements).  There are, as yet, no agreed voting arrangements in place for Gas Licence changes or a consultation inviting comment on proposals for this.  

It is vital that all related changes are introduced and operational simultaneously but this is likely to require more time to do this than would be possible with a June deadline. 
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