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7th  February 2003

David Halldearn

Director - Scotland and Europe

Office of Gas and Electricity Markets

9 Millbank

London

SW1P 3GE

Dear David
The Balancing and Settlement Code under BETTA

Thank you for the opportunity to comment on the issues raised in your consultation paper of December 2002 in respect of the above.

British Energy welcomes the recent DTI statement confirming the Government's commitment to  developing unified GB market  arrangements with a view to implementing such arrangements by October 2004, with a ‘back stop’ of April 2005. 

Key Points :

· Greater use of the principles of good regulation as developed by the Better Regulation Task Force should be adopted within the electricity market. For example, Ofgem's application of Regulatory Impact Assessments/cost benefit analysis needs substantial enhancement particularly when considering proposed changes to the industry codes.

· In the interests of regulator accountability it is essential that all parties to the industry codes have a right of appeal on merits against any significant regulatory decision to an independent appeal body.

· The BETTA work program should address the potential threats to timely implementation as outlined in the consultation and include contingency provisions to allow introduction of a ‘fit for purpose’ BETTA should this prove necessary

· We are strongly opposed to the introduction of zonal transmission losses within GB which will create windfall winners and losers and increase the cost of capital without benefiting customers.  Zonal losses will be damaging to Scottish generation and to the government’s environmental objectives.  In this context we  welcome the DTI’s decision to consult specifically on the application of P82 in a GB market.

Detailed Comments: 

Legal Framework and the development of the GB BSC

We recognise the target date for development and implementation of BETTA has been relaxed recently, but this still remains challenging given the uncertainty over receiving appropriate and timely primary legislation.  We have previously advocated the need for the powers provided by the BETTA legislation to be limited to those strictly necessary to create the GB market. We  note that the this basic premise had also been accepted  by the DTI and Ofgem in their earlier ‘development’ consultation reports which recognised that  legislation which  extended wider than this basic premise could jeopardise BETTA’ s successful implementation. We welcome the fact that  the proposed E(TT) Bill, now published, is in line with this philosophy.   

We fully support the intent to implement BETTA within the revised timescales. However it is  vital  that the work program should be sufficiently flexible to make provision for reviews of the project progress at defined key stages. These should be geared to allow decisions to be made, in conjunction with the industry, on any pragmatic contingency arrangements required so as to achieve BETTA on a ‘fit for purpose’ basis should these timescales be threatened.  We note that distribution systems within Scotland will be included in the definition of the ‘total system’ (4.4) and that licensed parties in Scotland will be obliged to enter into the BSC framework agreement (4.5). Additionally we  support the extension of the current E&W arrangements for licence-exempt generators to have the option to accede to the GB BSC framework agreement (4.5). 

Whilst we note the discussion regarding  the Shetland Isles inclusion in the scope of the GB BSC,  the broader issue of the continuance of the Common Tariff Obligation  could be seen to be discriminatory and needs wider debate in the context of the GB codes.  As the systems are electrically distinct and balanced entirely separately, any sharing of costs under BSC arrangements must constitute a potential cross-subsidy. It would also seem unlikely that BSC arrangements would be cost effective when applied to the Shetlands system in isolation. 

We agree that the E&W BSC should be used as the basis for the development of the GB BSC and that the GB SO should have the transmission licence obligation to set out the terms of GB-wide balancing and settlement arrangements. In addition we note the October 2002 modification to NGC’s transmission licence to modify the BSC Applicable Objectives contained therein and the recent approval of the consequential BSC Modification P108 in relation to enabling BSCCo (Elexon) to assist drafting of the GB BSC. 

We would endorse the view that the governing law of a GB BSC should where possible be English law.  We are less clear as to why the jurisdiction should/could not be extended to include Scottish courts, other than noting that exclusive English jurisdiction applies to the Network Code.  We also note the overriding principle of lex situs will pertain in relation to the limited physical assets covered by the BSC  which would utilise appropriate English or Scottish law provisions.

BSC Governance

We endorse the Ofgem/DTI view (4.34) that the existing BSC should form the basis of the GB BSC  “with changes only where needed” to apply GB-wide. However, whilst this principle should apply to the basic arrangements and processes described within the E&W BSC it is widely recognised that there is a clear need to improve the overall governance arrangements which exist within the energy market. 

We have continually pressed for the principles of good regulation as developed by the Better Regulation Task Force to be adopted within the electricity market.  Significant improvements should be made to the way in which the industry is regulated particularly in the areas of transparency, accountability and proportionality.  For example, Ofgem's application of Regulatory Impact Assessments/cost benefit analysis needs substantial enhancement particularly when considering proposed changes to the industry codes.  The importance of these approaches has been recognised by a range of institutions including the Government, the BRTF and the NAO yet Ofgem has still to formally accept that this type of analysis should be a fundamental part of any major regulatory reform/initiative.  

Furthermore, a clear deficiency in the current governance arrangements is the lack of accountability for Ofgem.  There is no right of appeal against significant regulatory decisions other than price controls/licence modifications.  In the interests of regulator accountability it is essential that all parties to the industry codes have a right of appeal on merits against any significant regulatory decision to an independent appeal body.  It is understood that the Government is proposing such a right of appeal in respect of decisions taken by Ofcom within the Communication Bill.  There are clearly a number of issues that would need to be addressed in devising such arrangements. For example providing means to ensure that the process is not used as a way of frustrating change  and defining appropriate appeal triggers. However lessons could and should be learnt from the arrangements developed within the Communications sector.

With respect to the status of the TO’s under BETTA, we note that Ofgem/DTI do not propose to change the composition of the Panel and appointment of Panel Members under a GB BSC. We would concur that there is no obvious need for a designated TO appointment to the Panel and the present Panel composition should be continued under BETTA. However, a full review of the Panel composition should be considered in advance of the first set of elections due under BETTA to ensure that the Panel remains ‘fit for purpose’

However, the loss of availability of physical connection assets provided under a GB CUSC may cause imbalance to BSC parties. Consideration of the need for an inclusive industry process to effect dispute resolution by arbitration pursuant to the Electricity Arbitration Association as could be provided for in the E&W BSC would not be available if the TO’s are not obliged to be BSC parties. Whilst this may be a limited and infrequent occurrence, to have the TO’s bound by the terms of the BSC would ensure overall consistency, and centrally administered code-bound processes. We believe that the performance of TO’s may have a fundamental effect on the ability of users to fulfill their rights and obligations under the BSC. Apart from the interaction of ongoing E&W BSC developments with the GB BSC development and  the potential for divergence, we note the possible effects arising from  interaction with other codes. Such effects will require close monitoring and management to ensure the industry are appropriately advised and consulted as options for change are identified.    

BSCCo and Cost Recovery

We note that Ofgem/DTI envisage that the GB SO will fulfil the Transmission Company role under the GB BSC (5.33) and should NGC be appointed as GB SO they will be required to hold all of the issued share capital and therefore Elexon Ltd would continue to fulfil the role of the BSCCO as defined.

Settlement Metering

We are aware that currently different codes of practice exist in E&W and Scotland for settlement metering. (5.39) and that in  E&W there is a requirement for compliance with the ‘relevant code of practice’ which is based on the code in force at the time of registration. (5.47). We note the existing differences in application of settlement metering for some generation in Scotland and would agree with the Ofgem/DTI conclusion (5.54) that the GB BSC should recognise the comparability of settlement metering under the SAS and therefore such metering should be included in the definition of the ‘relevant codes of practice.’ 

For the avoidance of doubt, the BSC should detail the standards which are applicable and from which date to establish the appropriate codes of practice to be applied in the event of disputes or queries. Consideration should also be given to identify metering systems which pre-date codes of practice and the extent to which they are non-compliant. Derogation for metering systems or replacement thereof should be a process managed on a case by case basis 

Given the declared technical equivalence (5.39) of settlement metering whether subject to differing codes of practice in E&W or Scotland, we would agree that it is appropriate for parallel provisions associated with compliance with the ‘relevant code of practice’ when first registered for settlement within the SAS to be included in the GB BSC definition. We note that Ofgem/DTI state that it is therefore also appropriate that  any previous metering systems not used for settlement in the SAS should have no specific provisions made. However, Ofgem/DTI should invite representations from those parties who would be affected by such a ruling in order to determine the extent , the materiality and the logistics of being able to comply for Day 1 BETTA 

Small generators

We note the scope of the generation plant  potentially affected by extending the E&W BSC to include 132kV within the definition of ‘transmission’ for Scotland within a GB BSC and welcome the decision to provide a specific consultation to address the issues.

Interconnectors

We concur that  there does not appear to be any specific issues requiring specific changes to the BSC provisions concerning interconnectors. We also agree that any restrictions which interconnectors and interconnector users perceive with full using trading opportunities should be addressed via the particular use of interconnector agreements.

Transmission Losses

We remain firmly opposed to the introduction of zonal losses which has the potential to create significant windfall winners and losers without any direct benefit to customers.  The extension of such a scheme under BETTA would be very damaging to Scottish generation and undermine DTI objectives.    We welcome the DTI decision to consult on the application of P82 in a GB market and will be making a detailed submission.

If you wish to discuss these issues further please do not hesitate to contact me. 

I am sending a copy of this response to DTI .

Yours sincerely
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David Love

Head of Regulation 

Direct Line:  01452 653325

Fax:  01452 653246

E-Mail:  david.love@british-energy.com 
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