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Response to First GB CUSC Consultation

We have set out below a summary of our main comments on the CUSC consultation.  These are further developed in the attached document.

Transmission Access Reform

Ofgem recently proposed imposing a new obligation on NGC to implement transmission access reform in England & Wales. This is part of the package of reforms to implement a “deep SO” incentive scheme on NGC in E&W and would require significant changes to the CUSC.  We have a number of concerns about this, including the fact that the proposed “reasonable endeavours” obligation for NGC to introduce transmission access reform would in effect side-step the normal CUSC governance process.

Putting these concerns aside, we do not believe it is appropriate to fundamentally revise the transmission access regime in E&W at the same time as Ofgem are consulting on the form of the contractual framework GB-wide under BETTA. At the very least, if these reforms are to be progressed there needs to be a formal mechanism for considering the effect of a revised transmission access regime for Scotland.

Contractual Framework

We firmly believe that there are compelling reasons for the TOs to be party to and responsible for certain agreements within the CUSC framework, in particular the connection offers, construction agreements, interface agreements and the final connection agreement. The consultation paper sets out in robust terms why Ofgem consider that it would be inappropriate for the TOs to be party to such agreements. However, we do not believe that Ofgem have adequately addressed the difficult practical and legal issues that would arise if the GBSO is to be the sole contracting party for new connections.

Small Generators and 132kV Network

We believe that it is essential that the commercial framework for small generators should be harmonised across GB under BETTA. This would involve amendment of  the relevant documents such as the CUSC, BSC and Grid Code for BETTA so that the parameters for generators connected to the 132kV system should be defined by capacity and location, rather than by whether they connect to systems licensed as “transmission” or “distribution”.  Should this prove to be impossible to achieve for some reason, then we believe that the definition in the Electricity Act would need to be amended to include 132kV in the distribution businesses of the Scottish licensees.

Governance

We agree with Ofgem’s conclusion that it is essential for the governance framework to allow for the TOs’ views to be taken into account.  More generally, we are concerned that the existing CUSC governance process does not provide for a right of appeal against modifications that are approved or rejected by the Authority.  Modifications to the CUSC can have significant financial implications for the companies concerned. We therefore regard it as unacceptable that there is no right to appeal the decisions of the Authority, unlike the analogous position for changes made to the licences. We firmly believe that the BETTA bill provides an opportunity to address that anomaly by introducing such a right of appeal.

Yours sincerely,

Rob McDonald

Group Regulation Manager 

Scottish and Southern Energy Response to GB CUSC Consultation

Contractual Framework

We note that Ofgem are “resolute” in defining the GB commercial arrangements in a GB CUSC.  We have in previous submissions both to consultations and in the “STEG” context noted our concern with establishing the GBSO as the sole contractual counterparty through CUSC.  Our preferred option remains that the TOs should also be parties to the CUSC as providers of the transmission assets necessary to enable trading to take place. If this is not the case, we do not understand how it would be possible to ensure that the “backing-off” agreements between the GBSO and the TOs fully reflect the respective liabilities.

A fundamental conclusion of both the May consultation and the December consultation is that the TOs would be responsible for planning and developing their respective systems, which would include the planning and construction of new connections. Under the CUSC, there is a sequence of bilateral agreements involved in making a new connection, from the connection offer, through a construction agreement and interface agreement to the bilateral connection agreement.  These are considered below, with the implications if the GBSO is to be the counterparty.

Connection Offer

The TO would be responsible for designing and pricing the new connection, in close liaison with the customer to meet the customer’s requirements.  Once a price has been established, there is a range of payment options available to the customer, which is subject to negotiation to agree an appropriate sharing of risk.  These options relate to rate of return, staged payments and termination provisions.  These payment terms are finally captured in the bilateral connection agreement.  The natural parties to this agreement are the asset provider/owner and the customer.

If the TO is to be excluded from this process, it would appear to be essential for the GBSO to pay the TO in full for the connection assets, leaving the GBSO free to negotiate the payment options with the customer and accept any credit risk.  

Construction Agreement

Once a connection offer has been accepted, then the connection proceeds according to the terms of the CUSC and the relevant Bilateral Connection Agreement and Construction Agreement.

The Bilateral Construction Agreement contains arrangements for agreeing a construction and commissioning programme, and for the payment of liquidated damages, payable to the customer should the agreed commissioning date be missed.  

Since the TO would be entirely responsible for constructing connection assets, and for any delays in construction, the TO would have to enter into detailed negotiations with the customer as to timing of the construction works before the terms of the construction agreement could be finalised.   If the GBSO is to be the counterparty to this agreement, the GBSO would also have to be party to these negotiations in order to sign onto the agreement.   This seems particularly cumbersome and bureaucratic, adding complexity for customers without adding any value to the process.  It would also add a complication to the liability path, since the GBSO would have to back off all the obligations with the TO.

Interface Agreement

The interface agreement contains a number of provisions regarding the rights to install and maintain an asset, rights of access to these assets, non-interference with assets, title and governing law. Similar arguments apply to this agreement as the construction agreement.  If the GBSO is to be the counterparty, then the GBSO would have to back off all the provisions of this agreement with the TO.

Connection Agreement

The connection agreement sets out the payments due by the connected customer and the credit terms.  The appendices set out details of the TO’s plant, the detailed calculation of connection charges, registered capacity and site-specific technical requirements. As above, there would need to be some backing off requirements, and in particular there would need to be a clear assignment of credit risk if the GBSO is to be collecting payments from the customer on behalf of the TOs.

The key issue regarding connection agreements is the number of existing bilateral connection agreements in Scotland.  Because of the existing contractual framework, these agreements are broader in scope then the CUSC equivalent.  It is not clear how these would be novated, and whether legislation would be required to void the existing agreements and force customers to negotiate new terms with the GBSO. We do not believe that this would bring any benefits to customers and hence we see no reason why the TOs can not remain the contractual counterparty for existing contracts. At the very least, if existing contracts are to be novated to the GBSO, there would need to be a mechanism in place to deal with any disputes between customers and the GBSO under these transitional arrangements.

Interface With The DNOs

Ofgem’s proposals are based on the GBSO providing the interface with customers. We have noted above the difficult practical issues raised by this in the case of new and existing generators. Putting this aside, is clear that there is no role for the GBSO in dealing with the DNOs. In particular, there are no possible competition concerns that might arise from direct contact between the TOs and the host DNOs. Ofgem’s consultation paper does not discuss this point. We would therefore welcome confirmation that the TOs would continue to deal directly with the DNOs without the formal involvement of the GBSO.

Conclusion on Contractual Arrangements

We recognise that once a connection is made, it would be simpler for a single party to contract for ongoing connection and use of system services with the customer.  However, under Ofgem’s proposals there would be a number of contractual liability issues to resolve in the sense that contractual provision of the service would be provided by the GBSO and physical provision by the TO, leading to principal/agent problems.  We do not believe that these backing-off arrangements would be legally robust or workable in practice.

Ofgem recognise that some contractual arrangements would be required between the TOs and customers.  From the above discussion, we firmly believe that is essential in legal terms for the TO to be the counterparty to the connection offer, the construction agreement, the interface agreement and the final connection agreement with the customer. This would be consistent with the conclusions of the May and December consultation papers that the TOs would be responsible for the planning and design of their respective systems.

Small Generators

In further developing the commercial arrangements under BETTA it has become apparent that a fundamental objective is to produce a consistent commercial framework irrespective of the location of generation or demand in GB.

A key element of that is the treatment of the 132kV system in Scotland, and in particular the treatment of generators connected to that system.  Ofgem has stated that it does not intend to amend the legal definition of 132kV in Scotland.  Nevertheless we believe that it is essential that generators are not treated in a discriminatory way simply because the network they are connected to has a different legal definition depending on its location in GB.

For example, a new offshore generator located in the Solway Firth and exporting at 132kV could have two possible points of connection.  If the cable goes to the North, it would connect into Scottish power’s “transmission” network, with all the associated obligations and benefits of being transmission connected.  However, if the cable went to the South it would connect into Norweb’s “distribution” network with the associated obligations and benefits of being an “embedded” generator.  This discrimination would clearly be unacceptable, and could be addressed in a number of ways. We believe it would be possible when amending industry documents such as the BSC and CUSC to align the commercial framework across GB by defining the parameters in terms of generation capacity, configuration and location, rather than by the network to which they connect being licensed as “transmission” or “distribution”. Alternatively, if it proves impossible to align the commercial arrangements, we believe it would be necessary to redefine transmission in the Scottish licenses so as to be consistent across GB. 

Ofgem also recognise that transmission arrangements do need to be harmonised for go-live to avoid a “very complicated web of contracts and relationships which would not be transparent.”  We agree that transmission arrangements need to be harmonised for BETTA go-live, and in particular that generators connected to the 132kV network receive the same treatment whether they are located in Scotland or E&W.

Governing Law

Ofgem have proposed that governing law of the CUSC should continue to be English, the argument being that the overriding principle of  “lex situs” applies for property rights.  We have noted above that the “limited contractual arrangements” should extend to connection offer, construction agreement, interface and final connection agreements with customers.  If these proposals were implemented, we believe that there would be no particular problems in the CUSC governing law being English

Governance

Ofgem have recognised that modifications could be proposed to the GB CUSC that affect the property rights of TOs as owner of the transmission assets. It is therefore absolutely essential for there to be robust arrangements for TO views to be taken into account in any modification proposal.  Given the present absolute right of Ofgem to direct modifications, we believe that this governance process should also include a right of appeal.

Principles of ownership

The principles of ownership set out guidelines for ownership boundaries at connection sites.  This would not override any existing bilateral arrangements, but would clearly need to be amended to take into account the different connection options available at 132kV.

Mandatory Ancillary Services

We agree that the current CUSC terms for provision of balancing services as a whole should be extended to GB. 

Transitional issues

Under Ofgem’s proposals, novation of existing connection and use of system agreements between customers and Scottish licensees to the GBSO would be required, and possibly new connection agreements for the distribution network connections.  We are concerned about the process for achieving this.  If the licences to come into force at BETTA go-live prohibit the TOs from being party to connection and use of system agreements, then the existing agreements would automatically terminate.  There clearly needs to be an orderly novation process or legal enforcement of the new contractual arrangements in order to protect the TOs’ rights, particularly in Scotland where the use of system agreements presently combine transmission and distribution.  We would also be concerned to protect the existing rights of customers.

A further complication is that these agreements make reference to the Scottish companies’ charging statements for the application of losses and demand and generation use-of-system charges. These charging statements are referenced down to customer level (e.g. in tariff leaflets). We believe that the transfer of these agreements could be simplified by continuing to reference the charging statements put in place under the Scottish TO licences. These can in turn reference the GB charging statement put in place by the GBSO.

Transfer Date

The concept of transfer date in the CUSC is designed to protect the rights of generators connected prior to the new E&W arrangements.  We therefore believe that the same principle should apply so that existing Scottish generators firm access rights are preserved in the transition to BETTA.
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