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SCOTTISHPOWER RESPONSE
SUMMARY

ScottishPower welcomes the opportunity to comment on this paper.  Our views on the issues for consultation are set out below.  However, this paper is part of an overall consultation on trading arrangements, and our views are therefore dependent on progress in other related areas. We continue to support BETTA as part of a package that includes satisfactory proposals for transmission charging and losses in a GB market, treatment of the restructuring contracts set up in Scotland as part of the privatisation arrangements, and division of responsibilities between the GBSO and the Transmission Owners (TOs). 

a) Due to the tight timescales we accept that using England and Wales arrangements as the basis for BETTA is a sensible and pragmatic approach.  However we are concerned that in so doing the proposed solutions are ‘time efficient’ rather than ‘effective’. As part of a more pragmatic approach, a GB CUSC could still be delivered after GB market opening. 

b) The drafting of the GB CUSC should be based on the current NGC CUSC and should be carried out by the three existing transmission licensees. It should include only those changes necessary for application across GB to support the provision of the trading and transmission framework for BETTA.  Those changes should include changes to the overall industry governance to allow a holistic approach to change.

c) The GB CUSC should be based on there being a direct contractual relationship for connections between a TO and grid-connected customers, alongside the customer/GBSO relationship, to ensure that the respective rights, obligations and liabilities of customers, the GBSO and TOs are dealt with adequately.

d) It would be appropriate for any E&W CUSC Amendments which have been approved in the period between consultations on revised legal drafting of the GB CUSC to be subject to separate consultation in order to consider any GB implications.  Separately, it would also be appropriate, as is intended by Ofgem, to consult on the GB implications of E&W CUSC Amendments still being progressed at the time that the Electricity (Trading and Transmission ) Bill (the BETTA Bill) is introduced by way of a second reading in either House of Parliament.

e) The TOs should be represented on the CUSC Amendment Panel.

f) There is a need to address the different treatment of 132kV connected generating plant between Scotland and England and Wales under a GB Grid Code, GB CUSC and GB BSC.  Without a similar environment across GB 132kV system users in Scotland will be left at a significant disadvantage compared to their competitors south of the Border.

g) No convincing arguments have been put forward to support the proposal that the governing law should be English law and that the jurisdiction provided for in the GB CUSC should be exclusively the England and Wales courts. Instead jurisdiction and choice of law should be determined in accordance with the established rules governing the allocation of jurisdiction within the UK.

h) The commercial terms regarding the provision of mandatory balancing services should apply in the GB CUSC

i) The GBSO must be independent of all the TOs to enable the TOs to operate on a level playing field.

1. BACKGROUND

1.1
Before making specific comments relating to the GB CUSC, we believe that it would be helpful to review the background behind the Scottish contractual arrangements.  ScottishPower’s transmission business decided from the outset that individually negotiated bilateral agreements for connection, with separate bilateral agreements for use of system, would be more appropriate and satisfactory for both parties in the Scottish context.  In this way, it was possible for either party to bring to the negotiating table new issues or concerns which had emerged within the industry and for the parties to reach agreement on appropriate revised provisions which would then be carried on into later agreements with other applicants.  

1.2
In our experience, NGC’s post-privatisation adoption of the MCUSA approach, particularly the difficulty of bringing about evolutionary change to the MCUSA, when compared with ScottishPower’s case-by-case bilateral negotiations, has resulted in more prescriptive, risk-averse and stereotypical solutions to connection and system upgrade matters in England & Wales, with an inevitable upward pressure on the costs experienced by system users. 

1.3
ScottishPower’s approach has provided flexibility that has been welcomed by both parties, particularly where applicants were genuinely interested in securing connection to the system to tight timescales.  

1.4
In the case of SP Transmission, the record shows that applicants for transmission connection, for both generation and demand sites, without any commercial affiliation to SP, have been afforded every co-operation to such an extent that new connections have been established in record time to the full satisfaction of the applicant.  

2.
LEGAL  FRAMEWORK AND DEVELOPMENT OF THE GB CUSC

2.1
ScottishPower regards the transition from the MCUSA to the CUSC in E&W several years ago as being a simpler exercise than moving from bilateral connection and use of system contract arrangements in Scotland to a GB CUSC.  We have already commented on the considerable workload and cost involved both for the licensees and the customers.  We would expect full cost recovery for both licensee and customer costs.  As the BETTA timetable is very tight we believe that a pragmatic approach has to be taken.  This approach should recognise that certain deliverables, such as a GB CUSC, need not necessarily be completed in line with GB market opening, even though Ofgem has stressed that it sees a GB CUSC as a “cornerstone of a competitive GB market”.

2.2
We would therefore ask Ofgem to consider once again our concerns over the rushed extension of England and Wales solutions to provide a GB solution.  It would be better if a consensus view could be reached over the adoption of realistic targets for arrangements to be in place by the GB market opening.  If Ofgem requires timely market opening, then it would be best not to link the GB CUSC with market opening.  Also, an extension to the overall programme would have the benefit of ensuring a consensual position on the GB CUSC arrangements.
Views invited

· the confirmation of the Ofgem/DTI view that it is appropriate for the GB system operator to be responsible for contracting with users of the transmission system for connection to, and use of, the system.

2.3
ScottishPower does not support the repeated Ofgem/DTI view that only the GBSO should contract with customers connected to the transmission systems.  We note Ofgem/DTI’s view (para. 1.12) that its position is consistent with the current arrangements in England and Wales and thus represents a minimum change approach.  It is difficult to see why the current arrangement under which the TO and SO functions are discharged by a single licensee is a suitable model for the future arrangement under which the two functions will be separated.  As only two respondents were in favour of the GBSO taking over the connections process, it is difficult to understand why Ofgem can claim that there is “widespread support” for the contractual relationship between the connected customer and the TO being through a third party i.e. the GBSO.

2.4
While we anticipate no particular difficulty in customers contracting with a non-SP Transmission entity for use of system, the role of a connection agreement is quite different, being concerned in large part with physical works, assets, interface responsibilities, and liabilities at or near to the connection site.  These matters fall outwith the practical capabilities of the GBSO and we cannot see how the interests of either party could be properly served by such arrangements.  As these are bilateral matters they should be between the customer and the TO.  We are very concerned as to how SP Transmission’s interests could be satisfactorily represented through reliance on the terms of a contract between a customer and a third party.  Furthermore, the use of the GBSO as the single contracting party highlights the need for equality of treatment of the TOs.  For the GBSO to contract with all customers while having a contractual relationship with two TOs and being part of the same legal entity as the third does not appear to us to be a firm foundation on which to build a single set of trading and transmission arrangements.

2.5
Having carefully considered Ofgem/DTI’s arguments we continue to believe that it is desirable for contractual relationships to exist between the GBSO and all three TOs, between grid-connected customers and the TO, and between customers and the GBSO.  We do not believe that the respective rights, obligations and liabilities of the three parties (customer, GBSO and TO) can be dealt with adequately without the GBSO/TO and customer/TO relationships being formalised by contract.  The GBSO must be independent of all the TOs to enable the TOs to operate on a level playing field.  Consequently, we believe that the NGC CUSC requires more extensive revision for BETTA than Ofgem/DTI suggest and that the final form will require the participation of the TOs in the governance of the enduring arrangements.
· the proposal that the GB system operator has the transmission licence condition requiring the GB CUSC to be in place

2.6
We agree that the requirement to have in place a CUSC should be applied through a condition in the appropriate GBSO licence.

· the confirmation of the Ofgem/DTI view that the GB CUSC is a key element of the BETTA reforms and should be implemented as an integrated part of that legal framework

2.7   We agree that the GB CUSC is a key element in the BETTA reforms but we do not believe it is necessary that it is completed before GB market opening.  Please also note our comments below regarding the need to resolve issues surrounding the different technical and commercial environment facing 132kV users in Scotland.
· the proposal that the initial GB system operator progresses the legal drafting of changes to the CUSC required to apply it across GB, subject to the oversight of  Ofgem/DTI and subject to consultation on the draft legal text

2.8     The drafting of the GB CUSC should be based on the current NGC CUSC, and should carried out by the three existing transmission licensees.
· the proposal that the existing CUSC should form the basis of the GB CUSC with changes only where needed for the existing CUSC to apply GB wide
2.9
The drafting should include only those changes necessary for application across GB to support the provision of the trading and transmission framework for BETTA.  Please see below, however, for our views on 132kV issues and the governance arrangements.

3.
GOVERNING LAW AND JURISDICTION OF THE GB CUSC

Views invited 

· the proposal that the governing law for the GB CUSC should be English law and that the jurisdiction provided for should be exclusively England and Wales courts

3.1 No convincing arguments have been put forward to support the proposal that the governing law should be English law.

3.2 ScottishPower does not support the proposals that the governing law for the GB CUSC should be English Law, nor that jurisdiction should be exclusive to the courts in England & Wales.

3.3 The governing law and jurisdiction provisions in the existing England & Wales CUSC and Scottish connection and use of system agreements comply with the rules governing the allocation of jurisdiction within the UK (found in Title II of Schedule 4 to the Civil Jurisdiction and Judgements Act 1982, which is derived from and incorporates the Convention on Jurisdiction and the Enforcement of Judgements in Civil and Commercial Matters, signed at Brussels on 27th September 1968). Whilst it is appropriate that a Code restricted in its application to England & Wales expresses, for the avoidance of any doubt, the application of English Law and the exclusive jurisdiction of the English Courts, this is inappropriate once the Code increases its application beyond the physical boundaries of England & Wales. Instead, jurisdiction over a GB-wide Code should be determined in accordance with these rules, which apply the principles that jurisdiction should follow the domicile of the defender, the place of performance of a contract, the place of occurrence of a harmful act and/or the place of arbitration.

3.4 Whilst ScottishPower can sympathise with the apparent (but unsubstantiated and ill-informed) attraction of having one legal system interpret and exercise jurisdiction over the CUSC, there is no justifiable reason why the CUSC (and any ancillary documents) should not be interpreted by either Scots or English Law in either Scots or English courts, in accordance with the rules governing the allocation of jurisdiction within the UK.  

3.5 Ofgem/DTI refer to three GB-wide documents in support of their proposals. There are also examples of GB-wide agreements that do not declare a choice of law/jurisdiction. For example, the recently unified GB Distribution Code and notably the DTI/Ofgem consultation on the proposed GB-wide Grid Code do not consider it necessary to dictate a choice of law or preclude the jurisdiction of courts within one of the jurisdictions covered.

3.6 Similarly, UK statutes regularly establish legal rights and duties which are interpreted by each of the UK’s three distinct legal systems in each of the three jurisdictions without declaring a choice of law or restricting jurisdiction to courts within one system. The issue of separate interpretation by each UK legal system is dealt with on a daily basis in Scottish, English and N. Irish courts in relation to UK legislation and has not proved an insurmountable problem and therefore there is no basis for assuming that these same courts will have any difficulty in separately interpreting the CUSC and any ancillary documents.

3.7 Ofgem/DTI have already identified a number of problems raised by their proposals, including (a) placing Scottish Users at an unfair commercial disadvantage by requiring them to employ additional, English-qualified legal representation to advise on GB documents and requiring that they travel outwith their jurisdiction and again employ additional, English-qualified legal representation should they wish to raise legal proceedings in England; and (b) the time-consuming, costly and hence commercially-unsatisfactory procedures for enforcing English Court Orders in Scotland. Other difficulties would arise if a Scottish court, hearing a case concerning Scottish heritable assets required to interpret the Framework Agreement that created these rights, but which Framework Agreement states that English Law applies and precludes the jurisdiction of the Scottish courts. By dictating so, it is likely that the Scots courts would dismiss any such effort to limit their jurisdiction as being unenforceable. Such efforts could also reasonably be considered to be contrary to human rights law. Therefore efforts to impose English Law and prevent the jurisdiction of the Scottish courts would be likely to increase legal and commercial uncertainty in spite of DTI/Ofgem’s contrary intention.

3.8 To avoid the problems mentioned by DTI/Ofgem in the Consultation Paper and those additional problems mentioned above, including commercial and legal uncertainty, increased legal costs and delays in enforcement of court orders, ScottishPower proposes that the CUSC (and any ancillary documents) either be silent on the choice of law and jurisdiction or be consistent with the rules governing the allocation of jurisdiction within the UK, with the effect being that matters relating to property and connection points located in Scotland and services to be performed in Scotland continue to be governed by Scottish courts applying Scots law, and conversely, that matters relating to property and connection points located in England & Wales and services to be performed in England & Wales continue to be governed by English courts applying English law. Furthermore this will be consistent with the approach taken when the European electricity market is further liberalised, in which case (among others) Scottish, English, French and German courts will retain jurisdiction and apply their law in respect of Europe-wide arrangements, in conformity with the Convention on Jurisdiction and the Enforcement of Judgements in Civil and Commercial Matters.
4.       GOVERNANCE OF THE GB CUSC

Views invited

· the CUSC has been in operation for over a year and Ofgem/DTI invite views on any changes to the existing governance arrangements of the CUSC that should be made to take account of the operation of the CUSC across GB.

4.1 ScottishPower has two major concerns regarding the governance of the CUSC, and the other codes, in England and Wales.  

(i)
The fragmentation of governance of the codes is such that none of the individual governance panels can consider issues which impinge on any other.  We do not believe that this is an efficient way to govern the industry.  We would prefer to see arrangements under the transmission licence which could consider the impact of proposed changes across all areas – connection and use of system, grid code, energy balancing and settlement, balancing services, transmission charging – and allow issues to be addressed holistically.  We will return to the issue of governance arrangements under BETTA as part of our response on the Regulatory Framework consultations.  

(ii) The involvement of Ofgem in the governance process means that, rather than giving strategic direction and leaving the industry to self-govern, Ofgem is forced into a micro-management role.  It is thus acting as both the champion of change, which it cannot promote directly, and the final arbiter on the change proposals which the industry put forward.  The inefficiencies which this creates can be seen in the number of recommendations which come forward from the industry and are then rejected by Ofgem.  

ScottishPower would prefer that the governance arrangements for BETTA did not follow the current England and Wales model.

4.2     It is essential that the TOs are represented on the GB CUSC Amendment Panel.  Should small generators in Scotland require to be CUSC signatories on account of the different treatment of the 132kV system we believe that specific representation on the CUSC Amendment Panel would be appropriate.

4.3   Ofgem/DTI propose to hold a series of consultations on the GB CUSC with each consulting specifically on any modifications which have been made to the CUSC since the time that the previous consultation was written.  This provides a suitable means by which to consider the GB implications of these approved modifications.  It should also ensure that there is no need to delay further changes to the E&W CUSC, which could create potential inefficiencies in the modifications process. ScottishPower also notes, separately, that Ofgem intends to carry out consultations on any modifications being progressed at the time of the second reading of the Electricity (Trading and Transmission) Bill, or proposed thereafter, for GB implications.  This seems to be an appropriate means by which to ensure that the GB CUSC is developed consistently on a GB basis.

5.
PRINCIPLES OF OWNERSHIP

Views invited 

· the proposal that Section 2.12.1 (c) of CUSC should be generalised to apply GB-wide for all sorts of connections to the GB transmission system at 132kV.

5.1 The paper notes (para. 5.19) that the voltage levels for transmission are defined differently in the Electricity Act 1989 in that 132kV is a transmission voltage in Scotland but not in England and Wales.  Surprisingly, the consequences of this difference in respect of the arrangements for connection and use of system have either not been recognised or have been ignored.  

5.2
It is clear that there will be discrimination between users in Scotland who have generating units attached to the 132kV network and users in England & Wales attached to 132kV networks for as long as this voltage level is treated differently between the countries. It is ScottishPower’s view that the pursuit of a single set of trading and transmission arrangements for the whole of GB will be seriously compromised by the lack of recognition by Ofgem/DTI that the different treatment of 132kV in Scotland leads to similar generators with similar connection arrangements operating in completely different commercial and technical environments.  

5.3
Nowhere is this discrimination better illustrated than in the case of the wind farm which is proposed to be established offshore in the Solway Firth.  Should the connection from the windfarm be landed on the English shore, the windfarm would be considered to be embedded.  Should it be landed on the Scottish shore it would be directly connected.  The consequences in terms of the different treatment under the Balancing and Settlement Code, the Grid Code, and the Connection and Use of System Code would be such as to leave it and similar 132kV system users in Scotland at a significant disadvantage compared to their competitors south of the Border.

5.4
Harmonisation of the commercial and technical environment for 132kV across GB is we believe essential and alternative methods of achieving this should be explored.

6.
MANDATORY ANCILLARY SERVICES

Views invited 

· the proposal that the commercial terms relating to the provision of balancing services in the CUSC should apply in the GB CUSC.

6.1 We agree that the commercial terms regarding the provision of mandatory balancing services should apply in the GB CUSC, but would urge that when considering mandatory requirements, the right balance is struck between the needs of the network, the capabilities of renewable generation and the wider interests of all classes of network user. 
7.
SMALL GENERATORS UNDER THE GB CUSC

Views invited

· the issues that should be addressed in a separate consultation on the position under BETTA of licence-exempt and exemptible generation connected to the transmission system.

7.1 As a general principle, we believe that CUSC provisions for small generators (should the CUSC be applicable to small generators) should be simple, transparent and flexible in application.  Without these qualities the development of renewable energy sources which is so important for the achievement of the Government’s climate change targets could be seriously compromised.

7.2 The technical and commercial environment facing 132kV in Scotland will affect the issues that will require to be consulted on for small generators. Alternative methods of achieving harmonisation need to be identified before consulting further.

8.
TRANSFER DATE UNDER THE CUSC

Views invited

· the implication of the extension of the current CUSC arrangements in respect of the Transfer Date to all generators commissioned before 31 March 1990 in Scotland as well as in England and Wales under the GB CUSC

8.1 We support the extension of the current CUSC arrangements in respect of Transfer Date to all generators commissioned before 31 March 1990 in Scotland as well as in England and Wales under the GB CUSC.
· the option of omitting the concept of Transfer Date from the GB CUSC.

8.2 The concept of Transfer Date should be retained in the GB CUSC.

9. TRANSITIONAL ISSUES

Views invited 

· the issues related to the renegotiation and/or novation of the bilateral connection and use of system contracts.

9.1 As stated above the transition from the current bilateral connection and use of system contracts in Scotland to a contractual interface with the GBSO is a significant task and should be reconsidered before further consultation. 
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