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Introduction

1. We welcome the opportunity to comment on “The Connection and Use of System Code under BETTA - Ofgem/DTI Consultation on a CUSC to apply throughout GB – December 2002” (the consultation.) This response is divided into four main areas. Firstly, the transitional issues and arrangements raised in the consultation are discussed. Secondly, we set out a number of specific points on the BETTA timetable, as set out in the consultation. Thirdly, interaction in the development phase between the GB CUSC and other GB documents is discussed. Finally, we address other specific questions raised by the consultation. 

2. Separate responses from National Grid on the GB Grid Code and GB BSC Consultation Documents are being submitted and, in due course, National Grid will also be responding to the Ofgem/ DTI “Regulatory framework for transmission under BETTA” Consultation Document.

3. Since the publication of this consultation document, Ofgem/DTI have announced a delay to the BETTA implementation date from March 2004 to October 2004, with a potential fallback date of March 2005. As Ofgem have not yet issued a revised timetable, our comments in this response relate primarily to the issues raised by the existing timetable based on a March 2004 implementation date. Clearly, the delay of 6 months, to October 2004, might reduce many of the concerns raised in this response with respect to timing, as long as progress is maintained by all parties.

Overview

4. This consultation paper is the first on the CUSC under BETTA.  The paper seeks views primarily on the proposal that the GB system operator should be the party obliged to have in force a single GB CUSC and whether the existing CUSC in England and Wales should be used as a basis for developing the GB CUSC.  We agree with both these propositions. 

5. Placing an obligation on the GBSO to have in force a single GB CUSC is consistent with the view that the GBSO should have the contractual relationship with users of the transmission system. Moreover, given that there is no visible existing common framework in Scotland, the England and Wales CUSC would seem to be an appropriate and practical starting point for developing the GB CUSC. Nevertheless there remains a considerable amount of detailed work to be done.

6. One fundamental question relating to transition that Ofgem/ DTI have not addressed in the consultation paper is whether it is proposed to amend the England and Wales CUSC to become the GB CUSC, or whether the GB CUSC will replace the existing England and Wales CUSC. The issues associated with these alternative approaches are addressed later in this response.

7. It is also the case that this initial Ofgem/ DTI Consultation Document is very high level, and a considerable amount of work will be required in order to enable publication of the first draft of the legal text in the next (April 2003) consultation document. In this respect, we believe industry seminars or working groups to discuss the detail of the issues arising from the consultation would be highly beneficial at some point.

Transitional Arrangements

8. We acknowledge that Ofgem/DTI propose to consult in more detail on the potential transitional issues that are raised pursuant to the introduction of BETTA in Spring 2003 and look forward to having the opportunity to respond to this particular consultation in due course. Indeed we would express the hope that the consultation paper on transitional issues is published at the earliest opportunity, as the issues it will need to address are undoubtedly significant for the successful development of BETTA. 

9. As Ofgem/ DTI have touched on some specific transitional issues within this GB CUSC consultation paper and have invited comments at this juncture, we have provided a number of these in this response. These comments cover a range of areas. Specifically, the treatment of England and Wales CUSC Amendments (and the England and Wales CUSC) both in the period before BETTA “Go Active” and the period between BETTA “Go Active” and BETTA “Go Live” and the possible interactions with the relevant Charging Methodologies.  Whether the England and Wales CUSC should be amended to form the GB CUSC or replaced is then addressed. The relevance of the “Transfer date” concept in the GB CUSC and the treatment of Scottish bilateral agreements are also discussed. The question as to whether there are any BETTA implications for the Moyle interconnector is one that we look forward to considering in the light of the Ofgem/DTI transitional issues consultation document.

Treatment of England and Wales CUSC Amendments 

10. Ofgem/ DTI state: “… it is proposed that changes to the existing England and Wales CUSC should only be introduced where required in order to accommodate GB wide considerations.” (1.13) We agree that it is sensible in the context of the BETTA development process that only proposals pursuant to the development of BETTA should be brought forward. However, we do not think it is the intention of Ofgem/DTI nor, in any event would it be possible, to proscribe the tabling of England and Wales CUSC Amendments during the period in which GB CUSC is being developed, given the governance provisions contained in Section 8 of the England and Wales CUSC. 

England and Wales CUSC Amendments adopted in England and Wales after Ofgem/DTI July 2003 GB CUSC Consultation 

11. Whilst the appropriateness and applicability of England and Wales amendments on a GB basis will, as Ofgem/DTI make provision for, be assessed through the April and July Ofgem Consultation Documents, there remains the associated question of England and Wales CUSC Amendments approved after these Consultation Documents have been issued. (And indeed after the “final” GB CUSC is published in September 2003.) 

12. The process of keeping the live England and Wales CUSC and the BETTA CUSC in step, particularly after GB CUSC has been designated is a significant issue, and we understand that Ofgem/DTI intend to set out their views and to consult on this. In our view the significance of the issue will depend in part on the nature of the changes to the England and Wales CUSC that have been approved after the Ofgem/DTI July 2003 Consultation Document, as major changes are likely to cause real difficulties. We would also highlight that significant divergence of the England and Wales CUSC from the GB CUSC could also result in significant divergence of the respective Charging Methodologies and this would also potentially create a significant issue. We look forward to commenting in more detail on this at the appropriate juncture. 
13. We also believe that whatever specific mechanisms are put in place to deal with the transition between the England and Wales CUSC and the GB CUSC the issues arising from the proposed gap between planned designation of the GB CUSC (September 2003) and “Go Active” (2004) will need careful consideration.

14.  We believe that it would be helpful for Ofgem/DTI to provide more clarity on the proposed treatment of England and Wales CUSC Amendments that have been approved too late for consideration in the Ofgem/DTI July 2003 Document.

Amendment/ Replacement of England and Wales CUSC 

15. In the introduction to this response we highlighted that Ofgem/DTI have not addressed in this Consultation paper whether it is proposed to amend the England and Wales CUSC to become the GB CUSC, or alternatively whether the GB CUSC will replace the existing England and Wales CUSC. 

16. This has an impact as to who will need to sign the GB CUSC. If the England and Wales CUSC is amended to become the GB CUSC, existing England and Wales CUSC signatories will not need to re-sign the GB CUSC, because they will automatically accede to it. When the MCUSA was amended to become the CUSC, this accession route was chosen because it was seen as the most appropriate way to ensure that the contractual relationship with extant MCUSA signatories remained unbroken. The transition from an England and Wales CUSC to a GB CUSC raises slightly different issues, in part because of the flexible Governance provisions contained within the CUSC and the potentially not insignificant amount of time that might exist between agreement of the GB CUSC and “Go Active.” 

17. We believe that the amendment route has much to commend it as it leaves existing England and Wales contractual relationships unbroken. It must nevertheless be consistent with the continuing operation of the amendment process (which we have discussed above) in an England and Wales context of the existing England and Wales CUSC in the period post designation but pre Go Active of the GB CUSC. 

“Transfer Date” under the CUSC

18. This Ofgem/DTI consultation paper seeks views as to whether current CUSC arrangements in respect of the Transfer Date should be extended to all generators commissioned before 31st March 1990 in Scotland as well as in England and Wales under the GB CUSC. Secondly the consultation paper seeks views as to whether the concept of “Transfer Date” should be omitted from the GB CUSC.

19. We believe this is an issue where it will be easier to take a definitive view when Ofgem/DTI have provided more detail in their transitional issues consultation paper. However, we believe the “Transfer Date” concept will be necessary to the extent that there are historical rights to technical exemptions that need to be preserved in the GB CUSC.

Re-negotiation/ novation of existing Scottish bilateral agreements

20. Paragraph 6.3 of the Ofgem/DTI Consultation Document raises the possibility of the GBSO renegotiating/ arranging for the prospective novation of the existing Scottish contracts. If the intention is simply to amend the existing Scottish agreements so that they are between the  GBSO and users rather than (as currently) the Scottish companies and users then this raises a particular issue. Namely that the effect of a GB CUSC would be mitigated by the specific, differing provisions contained in these novated bilateral agreements.

21. We believe that a common, standard contractual framework represents the best way forward. However, to some extent standard proformas could incorporate some of the potential differences between the existing contracts and the proposed new standard terms.

22. Identifying with whom the GBSO needs contracts and the terms of contracts especially if these are not to be “standard” is potentially a significant exercise. If GB CUSC bilaterals are developed on a standard form basis, it will be important to identify at an early stage the extent to which existing Scottish arrangements would need to be catered for in these. 

23. To some extent this question is one of balance, between preserving existing rights and not undermining the effect of introducing the GB CUSC, and we would welcome further clarification from Ofgem. However, clearly whilst the incorporation of any non-standard terms would mean that common arrangements did not necessarily apply at the outset, the standard terms would apply going forwards to all new applicants to join the CUSC.


Timetable for development of the GB CUSC

24. This section outlines our comments on the timetable for development of the GB CUSC. Firstly, our observations and assumptions in relation to any potential interaction with Transmission Access are set out. Secondly, we make a number of generic points on the development timetable. Finally, specific comments on the timetable in relation to the development of the Legal drafting are given.

25. As we have highlighted in the introduction to this response, we note that Ofgem/DTI have announced a delay to the BETTA timetable since the publication of the consultation. As revised timetabling provisions did not accompany the announcement of a delay we have restricted our comments in this response to the original timetable as set out in the consultation. It is hoped that these comments on the original timetable will help Ofgem/DTI in deciding how to adjust their timetable in the most effective manner to help achieve the October 2004 date.

Interactions with Transmission Access 

26. Given the fundamental nature of Ofgem's BETTA proposals, we do not see how extensive changes to the existing transmission access arrangements in England and Wales that would appear to involve widespread modifications to CUSC, as outlined by Ofgem, (for example in their recent consultation paper) could proceed in parallel. Ofgem's BETTA process assumes that initial versions of the GB CUSC and Charging Methodologies are consulted upon in April 2003 and, following two consultation phases, are submitted to the Secretary of State for designation in September 2003.  If a parallel process was underway which looked to fundamentally change the nature of users rights to access to the system at the same time, it is difficult to see how the GB SO or Ofgem could undertake and participate meaningful consultations through the BETTA process.  This raises the question of which CUSC would be used as the basis for the GB CUSC - the one detailing Users existing rights or a very different CUSC- which will not be known to be approved until after the GB CUSC has gone to the Secretary of State for designation.

27. Furthermore, we do not see how fundamental changes to a large number of the industry documents could be progressed by the industry at the same time as considering fundamental changes to these documents and the creation of new documents for BETTA implementation in 2004. Our comments on the proposed BETTA timetable are therefore underpinned by an assumption that Transmission Access is taken forward under a programme of incremental reform rather than fundamental change.

BETTA Timetable

28. It is stated that the aim of the consultation is firstly to seek views on the proposal that the GB system operator should be the party obliged to have in force a single GB CUSC. Secondly the document asks whether the existing CUSC in operation in England and Wales should be used as a basis for developing the GB CUSC.

29. We agree that the party obliged to have in force a single GB CUSC is the GBSO. We also agree that the existing CUSC in operation in England and Wales should be used as the basis for developing the GB CUSC. However, whilst we would note that the existing CUSC provides a good starting point, there is a considerable amount of detailed work that needs to be done to develop a GB CUSC. To this end, we consider that the proposed timetable for development of a GB CUSC is challenging.

30. Whilst National Grid broadly agree with most of the comments expressed by Ofgem/DTI in this Consultation Document, we believe that the BETTA project and the proposals in relation to a GB CUSC are still at an early stage. In particular, the outcome of parallel, currently high level, consultations on related documents (e.g. GB BSC, GB Grid Code, GB Charging Methodologies and STC) will inevitably have some impact on the drafting of the GB CUSC. Other consultations (e.g. on the transitional issues) where consultation documents are yet to be published will also have an impact on the drafting of the GB CUSC that can not be entirely predicted at this stage. 

Timetable for Legal Drafting

31. We note that there are no specific proposals in the GB CUSC Consultation document for Workshops/ Industry Seminars as part of the development of the GB CUSC process. It was our experience through facilitation of the amendment of the MCUSA into the CUSC that such industry wide sessions are both necessary and invaluable. We recommend that such sessions form a formal part of the GB CUSC development process.

32. We are also concerned that Ofgem/DTI are only proposing to allow two opportunities for comments on the legal drafting. Our experience suggests that considerably more “rounds” are necessary if parties comments are to be properly understood and reflected in legal drafting. It is likely that changes made to the first version of the legal drafting will give rise to not wholly envisaged consequences on other parties. These will then need to be taken into account in the next round of drafting, and this exercise needs to be undertaken more than twice if a legal text is to be formalised with confidence. This is a particular area where industry seminars could be of considerable benefit.


Interaction between development of GB CUSC/ other documents

33. As has already been touched upon, it is inevitably a product of the challenging BETTA timetable that GB CUSC, GB BSC, GB Grid Code, STC and Charging Methodology consultations need to be broadly taken forward in parallel. However, this means that assumptions that are made in one area have an impact in another and the sooner more detail is available in all areas the sooner it will be possible for assumptions to be firmed up.

Charging Methodologies

34. We note that Ofgem/DTI have not as yet published their planned Consultation Document on GB Charging Methodologies. We believe that there needs to be a significant interaction between the process for developing these methodologies and the process for developing GB contractual obligations in the GB CUSC. When amending the MCUSA to become the CUSC we undertook development of the Charging Methodologies in parallel, so that parties had the best possible understanding of the interaction between their contractual obligations and the methodologies that underpinned them.

35. We look forward to seeing Ofgem/DTI’s consultation document on the Charging Methodologies, and in the particular context of this GB CUSC consultation response, look forward to seeing the proposed interaction at the development stage between GB CUSC and the GB Charging Methodologies.

STC

36. Ofgem/DTI state that:

“For the purposes of this consultation, it is assumed that the arrangements applying between the GB system operator and transmission owners will not be set down in the GB CUSC, GB BSC or GB Grid Code, and that they will instead be dealt with separately.” (4.8)

37.
Ofgem/DTI have recently issued a consultation document on this approach, and National Grid will respond in detail to that document. We will indicate in our response to that document that we consider it vital that contractual arrangements are “backed off” as appropriate in order to ensure that a consistent and appropriate contractual framework is in place. As the current consultation document is drafted, we are concerned that there is potentially scope for this not to be the case.

38. We consider this point illustrates the need to firm up existing assumptions and conclusions as soon as possible in order to allay concerns as to possible gaps in the proposed GB contractual structure.

 Specific answers on other questions Ofgem/DTI raise in the GB BETTA Consultation Paper

39.
This section contains National Grid’s responses on the specific questions raised in the Ofgem/DTI Consultation Paper, other than those that have been answered in the preceding sections of this response.

Legal Framework and development of the GB CUSC

40.
We agree with the Ofgem/DTI view that it is appropriate for the GB system operator to be responsible for contracting with users of the transmission system for connection to, and use of, the system. However, these contractual relationships need to be supported appropriately by arrangements between the GBSO and the TOs. Without satisfactory arrangements in this respect, the GBSO could be in a position where it is unable to meet a licence duty due to the failure of a TO. While we recognise that this will be taken forward in the SO/TO Code, our support is conditional on the development of a satisfactory code. In any event it needs to be recognised that while a breach of the GB CUSC is a Licence breach on the part of the GBSO, the arrangements need to reflect circumstances in which this breach is not the fault of the GBSO. (e.g. the breach arises because of failure on the part of the TO.) 

41. We agree with the proposal that the GB system operator has the transmission licence condition requiring the GB CUSC to be in place.

42.
We agree that a GB CUSC is a key element of the BETTA reforms and should be implemented as part of an integrated legal framework.

43.
We agree with the proposal that the initial GB system operator progresses the legal drafting of changes to the CUSC required to apply it across GB, subject to the oversight of Ofgem/DTI and subject to consultation on the draft legal text.  Appropriate bilateral agreements and mandatory services agreements will need to be created for Scottish Users. It is our assumption that these agreements will be based on new proforma agreements, as outlined in our comments on the transitional section of this response. 

44.
We agree with the proposal that the existing CUSC should form the basis of the GB CUSC with changes only where needed for the existing CUSC to apply GB wide. However, as we have noted above, the interaction between the BETTA process and amendments to the existing England and Wales CUSC needs to be carefully considered. We look forward to the forthcoming consultation document on this issue and seeing how it is proposed to ensure consistency between the continuing amendment process for the England and Wales CUSC and the consultation process for the GB CUSC.  In addition, as we have also highlighted elsewhere, whilst the existing CUSC provides a good starting point, there is a considerable amount of detailed work still to be done. 

Possible changes to CUSC to apply it across GB

45.
We agree with the proposal that the governing law for the GB CUSC should be English Law, although we acknowledge and agree with the explicit caveat Ofgem/DTI raise in relation to property Law in Scotland.

46.
We agree with the proposal that the jurisdiction provided for in the GB CUSC should be exclusively the England and Wales courts. However, we would qualify this by highlighting that some disputes are clearly routed through and will be determined by Ofgem rather than the Courts.  It is important that this qualification is understood and retained. The area of dispute resolution is one where we particularly look forward to seeing more detail from Ofgem/DTI. Particularly given that going forwards the STC will add another layer of complexity in this area.

Governance arrangements for the GB CUSC

47.
Ofgem/DTI have noted that the CUSC has been in operation for over a year and have invited views as to whether any changes should be made to the existing governance arrangements of the CUSC to take into account operation of the CUSC across GB.

48.
In an England and Wales context the flexible Governance provisions contained within the CUSC mean that any appropriate party can propose a change to the CUSC Governance provisions at any time. A “Governance Standing Group” has also been established under the CUSC that also looks at generic Governance issues. In the first year of the CUSC a number of Governance amendments have been raised, but fundamentally the Governance model has not changed. Whilst clearly further helpful amendments might be brought forward in the future, we are nevertheless satisfied with the way CUSC Governance arrangements have worked over the last year.

49.
In a GB context, we as yet have no firm view as to whether it is necessary or appropriate for representatives of the TO’s to sit on the GB CUSC Amendment Panel (and whether or not they should vote.) We would expect to form a view on this when more details of the STC and the final allocation of TO/SO functions have been firmed up. As a general principle, we would support the opportunity of representation of all interested bodies in appropriate fora.

Mandatory Ancillary Services

50.
National Grid agrees that in principle commercial terms relating to the provision of balancing services in the CUSC should apply in the GB CUSC. However, as the consultations on the various industry codes are being progressed in parallel to the CUSC consultation it is possible that certain developments in these codes may impact on our response regarding commercial terms for Balancing Services in the CUSC
Licence Exemptable Small Generators
51.
Clarification of the area in relation to embedded generation is currently being sought through proposed CUSC Amendment CAP002 and the associated Distribution Code debate. However, if a licence exempt generator is directly connected to the Transmission system, a CUSC bilateral agreement would be required.

Security Cover

52.
Ofgem/DTI have highlighted that at present discussions are underway on the security cover arrangements under CUSC in England and Wales and, therefore, have proposed to consult on this matter once the England and Wales discussions are progressed. We believe that this is the most sensible approach but note that this is another area of uncertainty relating to the ultimate form of the GB CUSC.

Conclusion

53.
We welcome the opportunity to comment on “The Connection and Use of System Code under BETTA. Ofgem/DTI Consultation on a CUSC to apply throughout GB – December 2002.” We are broadly in agreement with the basic premise that the GB system operator should be the party obliged to have in force a single GB CUSC and that the existing CUSC in England and Wales should be used as a basis for developing the GB CUSC. Indeed we broadly agree with most of the Ofgem/DTI sentiments and suggestions contained in this consultation paper.

54. However, the Consultation Paper is very high level, and we look forward to learning more of the detail of Ofgem/DTI’s proposals as this will potentially help to identify any further comments we may have. We look forward to seeing the next Ofgem/DTI Consultation Paper in this area, and will continue to input constructively into this consultation process going forwards.
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