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SCOTTISHPOWER RESPONSE
ScottishPower welcomes the opportunity to comment on Ofgem’s proposals for amendments to the current gas and electricity licence Application Regulations.  We agree that it is important for the licensing process and the Application Regulations to be as comprehensible, clear and user friendly as possible and also to be relevant to today’s gas and electricity markets, imposing only justified regulatory burdens.

We do not agree that the current precautionary approach embodied in the Application Regulations is harmful in that it implies licensees’ financial plans have been “approved” by Ofgem.  It is accepted that Ofgem can make no check at the time of granting a licence which can give confidence about a licensee’s future successful operation but Ofgem can make a check on a licensee’s financial status at the time of application and on its understanding of the electricity and gas markets.  To remove such a check will reduce the protection given to the market, other participants and customers.

At a time when there have been significant failures of participants and with continuing market volatility we do not support the statement in the paper that the current precautionary approach is no longer appropriate.  Liberalised markets have only proved robust to the failure of participants through the co-operation of licensees with the regulator to ensure minimum disruption to customers.  Licensees have not been fully recompensed for the costs and bad debt they have incurred as a result of failure of participants.  Entry of other participants who are not required to provide evidence of their initial financial status and future plans further increases the risk for existing licensees of unrecoverable bad debt.

The consultation paper suggests that removing requirements to submit information will have some effect on reducing entry barriers.  However, Ofgem has not provided any real evidence on how these proposals would achieve this aim. In practice it is difficult to see how the present measures would deter a company from entering the market.  Any company entering the energy market will face more stringent tests than those associated with the Application Regulations.

Our detailed comments on the issues on which views are invited are set out below.

· The proposals for applicants to publish notices of application on the Ofgem website are appropriate
We agree that for all applications for licences and for extensions of licences it is appropriate for applicants to submit a notice to Ofgem for placing on Ofgem’s website and for Ofgem to use its e-mail distribution list to notify interested parties when notices of application are published on its website.

· There is a need for applicants for a restriction of a licence to place advertisements in newspapers circulating in the area which would be affected by any restriction
We agree that for restrictions of licences it is appropriate to continue to require applicants to place advertisements in newspapers which circulate in the area which will be affected if a restriction is granted.

· The proposals for Ofgem to publish notices where it proposes to grant a gas transporter or an electricity transmission licence are appropriate

We agree that it is appropriate for Ofgem to continue to send copies of notices directly to the Secretary of State, the applicant and those holding either transporter or transmission licences in the area for which an application has been made. 

· Whether it is appropriate for Ofgem to check if an applicant’s director and principal shareholders are undischarged bankrupts
We fully support the retention of checks on directors and principal shareholders as to whether they are undischarged bankrupts.   We regard this information as important but secondary to the financial health of the company itself. We are therefore surprised that Ofgem should propose to retain this requirement whilst simultaneously proposing to remove the checks on the integrity of the company.
· The need for applicants to submit a declaration about unspent criminal convictions.
We agree in principal with the submission of a declaration about unspent criminal convictions.  However given the purpose for which this is to be used, Ofgem needs to demonstrate that its statutory duty extends to request such information. 
· It is appropriate to remove the need for applicants routinely to submit financial information about their businesses

We do not agree that it is appropriate to remove the need for applicants routinely to submit financial information about their businesses. Having the criteria to submit financial information is in our view a justified regulatory burden and should remain as part of the Application Regulations.  There is a clear justification in terms of protection of customers’ interests.
Under the Electricity Act 1989, Section 3A(2)(b), Ofgem must have regard to the need to secure that licensees are able to finance their activities which are the subject of the obligations imposed. Therefore although Ofgem can not guarantee a company’s future financial stability, a minimum standard should be set for obtaining a licence which demonstrates that the company is financially fit to enter the market.  Ofgem’s ability to monitor the financial status of licensees and operate the Supplier of Last Resort arrangements should not be seen as a substitute to carrying out its obligations at the time of granting a licence.
It is recognised that a new entrant may not be able to provide detailed accounts, however in such a case the submission of alternative information which can indicate its financial state of affairs would be equally satisfactory.

The submission of a business plan should remain as part of the criteria as it goes towards demonstrating that an applicant has sufficient understanding of the specialist nature of the market.  There is no justification or benefit in allowing participants into the market who have no appreciation of how the market operates.  It is a reasonable assumption that any new business requires a business plan in place in order to secure financial funding.  Therefore it is difficult to see how this can be viewed as unnecessarily burdensome.

If Ofgem considers that many of the obligations under the current Application Regulations are not satisfactory, then alternative measures should be suggested rather than removing most of these obligations altogether. It is appreciated that the current information requested does not guarantee the future financial performance of the company, however it does provide some comfort towards it’s financially stability at the time of granting a licence.

· Ofgem should check that applicants for a licence are not insolvent before granting a licence

We agree that Ofgem should check that applicants for a licence are not insolvent before granting a licence.

· Whether there is a need for applicants to submit information about their expertise.

Requesting information in relation to expertise goes towards demonstrating at the time of granting a licence that the applicant has the knowledge and experience needed to enter the market.  Given the specialist nature of the energy market this seems a reasonable and necessary requirement.
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