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Review of the Licensing Application Regulations – Consultation Document

General comments

The Electricity Association (“EA”) is the trade association which represents electricity generation, transmission, distribution and supply companies in the UK.  We welcome the opportunity to comment on Ofgem’s consultation paper entitled ‘Review of the Licensing Applications Regulations’. 

The EA agrees that the Gas and Electricity Application Regulations (“Application Regulations”) must be relevant to today’s market, imposing only justified regulatory burdens. The consultation document states that the original Application Regulations adopted a precautionary approach in order to ensure that only robust businesses could enter the new liberalised energy market. Although things have moved on a great deal since then, the industry is faced with a number of concerns that should continue to be effectively addressed by the regulator. Greater competition in the market has brought increased risk of company failure.  The current market climate is volatile, which has caused major failures within the industry.  The EA therefore considers that protection should continue to be afforded to both the industry and customers through the licensing regime rather than reducing that protection.

The consultation paper suggests that removing requirements to submit information will have some effect on reducing entry barriers.  However, Ofgem has not provided any real evidence on how these proposals would achieve this aim. In practice it is difficult to see how the present measures would deter a company from entering the market.

It would appear that the driving force behind the proposals is the fact that it would reduce the administrative costs to Ofgem but we are concerned that the proposed changes would not deliver any real benefits to either customers or the industry.

We have addressed our specific concerns in respect of the proposed changes in the following section.

Detailed Comments

Views invited on whether:

· It is appropriate to remove the need for applicants routinely to submit financial information about their businesses;

· Ofgem should check that applicants for a licence are not insolvent before granting a licence; and

· Whether there is a need for applicants to submit information about their expertise.

The industry has previously raised concerns about attempts to reduce barriers to entry, as this could increase the likelihood of company failure and default which would have an impact on

both market participants and customers.  In our view, having the criteria to submit financial information is a justified regulatory burden and should remain as part of the Application Regulations.  There is a clear justification in terms of protection of customers’ interests.
Under the Electricity Act 1989, Section 3A(2)(b), Ofgem must have regard to the need to secure that licensees are able to finance the activities which are the subject of the obligations imposed. Therefore although Ofgem can not guarantee a companies future financial stability, a minimum standard should be set for obtaining a licence which demonstrates that the company is financially fit to enter the market.  Ofgem’s ability to monitor the financial status of licensees and operate the Supplier of Last Resort arrangements should not be seen as a substitute to carrying out its obligations at the time of granting a licence.
It is recognised that a new entrant may not be able to provide detailed accounts, however in such a case the submission of alternative information which can indicate its financial state of affairs would be equally satisfactory.

The submission of a business plan should remain as part of the criteria as it goes towards demonstrating that an applicant has sufficient understanding of the specialist nature of the market.  There is no justification or benefit in allowing participants into the market who have no appreciation of how the market operates.  It is a reasonable assumption that any new business would have to have a business plan in place in order to secure financial funding.  Therefore it is difficult to see how this can be viewed as unnecessarily burdensome.

If Ofgem considers that many of the obligations under the current Applications Regulations are not satisfactory, then alternative measures should be suggested rather than removing most of these obligations altogether. It is appreciated that the current information requested does not guarantee the future financial performance of the company, however it does provide some comfort towards its’ financial stability at the time of granting a licence.

Requesting information in relation to expertise goes towards demonstrating at the time of granting a licence that the applicant has the knowledge and experience needed to enter the market.  Given the specialist nature of the energy market this seems a reasonable and necessary requirement.

As mentioned above, in our opinion, removing these licensing requirements will increase the likelihood of company failure.  If after considering the industry’s concerns, Ofgem still intends to implement such proposals, it is essential that before any such removal the additional risk that this would bring should be offset by ensuring that effective credit cover arrangements are in place to protect both industry participants and customers.  

We agree that Ofgem should check that applicants for a licence are not insolvent before granting a licence.

Views are invited on:

· Whether it is appropriate for Ofgem to check if an applicant’s director and principal shareholders are undischarged bankrupts; and
· The need for applicants to submit a declaration about unspent criminal convictions.
We fully support the retention of checks on directors and principal shareholders as to whether they are undischarged bankrupts.   We regard this information as important but secondary to the financial health of the company itself. We are therefore surprised that Ofgem should propose to retain this requirement whilst simultaneously proposing to remove the checks on the integrity of the company.  

We agree in principal with the submission of a declaration about unspent criminal convictions.  However given the purpose for which this is to be used, Ofgem needs to demonstrate that its statutory duty extends to making a request for such information. 
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