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11 July 2002

Dear Annette

Regulation of Gas and Electricity Marketing: A More Rigorous Approach

Powergen welcomes Ofgem’s intention to respond more vigorously to high levels of sales complaints.  We are keen that the proposals are effective in improving sales quality, both by their deterrent effect and by the potential for suppliers to learn from the results of an investigation.  We offer the following comments on the key elements of the proposal and then outline a few suggestions to build on Ofgem’s proposals.

Commentary

Timescale for investigation

· Six months for an investigation is too long.  It allows too great a tolerance of poor sales practices.  Moreover, the effective period could be longer still as worsening performance will take time to show in energywatch’s statistics.

Threshold for Investigation

· The use of an automatic threshold is too rigid.  For instance, in the Nov 2001-Jan 2002 energywatch statistics – LE/Virgin and npower would be classed as “the two worst performers”, yet in the most recent month, January 2002, these two suppliers had between them less than half BGT’s total direct selling complaints.  The threshold should be more flexible, allowing Ofgem to take in other factors, such as the number of consumers affected and nature of complaints.

· The structure of the interim threshold extends the timescale of the investigation by an extra month compared with a defined threshold and also makes it harder for a supplier to recognise the seriousness of its position if complaint levels rise during a month.  A defined threshold would avoid these issues.  As shown below it could be structured so as not to risk being too high to be effective or too low for Ofgem to manage.

Outcome of the investigation

· The emphasis in the proposals on fines as the outcome of the process contributes to the length and formality of the process.  A more positive emphasis – treating it as a fault investigation rather than a prosecution – could allow earlier benefit for consumers, as all suppliers absorb the lessons.  Such a process need not compromise fines or enforcement orders for a clear licence breach.

Proposals

Threshold for Investigation

Proposal

· The index is as Ofgem propose i.e. an aggregate measure of gas, electricity and dual-fuel direct selling complaints;

· Automatic investigation if the index exceeds 1.0 complaints/thousand;

· Ofgem judge how/whether to investigate if the index exceeds 0.5 complaints/thousand, using other factors, e.g.:

· Proportion of complaints which are particularly serious (as indicated by energywatch) 

· Level of Erroneous Transfers (as an alternative indicator of misselling)
· Total number of direct selling complaints (potentially greater customer benefit from Ofgem action)

· Latest month’s performance (may suggest a trend)
· Complaint record in other sectors e.g. telecommunications (a wider view of sales quality)

· Review thresholds as energywatch statistics settle down.

Rationale for the dual-threshold

· Gives Ofgem more flexibility in determining when and how to investigate;

· Allows additional factors to be taken into account;

· Saves one month on the timescale for investigation compared to the proposed interim threshold;

· Avoids the over-simplicity of “presumed guilty above the threshold” and “in the clear, below it.”

· Retains the benefit that a supplier with effective control of sales activity can be confident of avoiding the burden of an investigation.

Timescale for investigation

Proposal

· Suppliers should be assumed to respond promptly as problems arise, evidence of compliance with the marketing licence condition is to hand and individual cases are well advanced in their investigation.  A quick response to an Ofgem request may therefore be expected.

· Improved energywatch processes provide Ofgem with provisional statistics at the same time as suppliers (shortly after the end of the month) and give Ofgem 2-3 weeks notice before the statistics are published.

· The timescale may then be halved:

Week 1
energywatch issue provisional statistics for previous month

Week 3
energywatch reports direct selling complaints above either threshold.

Week 4
Ofgem send information request asking for evidence of compliance.  Ofgem starts to investigate individual cases

Week 6
Ofgem reviews response and arranges visits seeks follow-up information.  Ofgem reviews suppliers’ action plan to correct failings

Week 8
Ofgem prepares findings and formally agrees action plan

Week 10
Supplier hosts workshop to discuss findings of the review


A report is made to the Gas and Electricity Markets Authority, for decision on what further action, if any, to take.

Other Issues

As you are aware, there are a number of issues with the preparation of complaint statistics, but we will raise these directly with energywatch.  We do not consider them serious enough for Ofgem to delay implementing the new approach.

Though outside the scope of the consultation paper, one of the most difficult issues is how to demonstrate a breach of the marketing licence condition.  It also bedevils development of a Code of Practice for industry self-regulation.  We would welcome discussion of this issue with Ofgem.

Please do not hesitate to contact me on 0115 906 2680 if you wish to discuss these comments.  We would be pleased to visit Ofgem.

Yours sincerely

Graham Kirby

Competition & Regulation Manager

