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Dear Annette,

Regulation of gas and electricity marketing: a more rigorous approach

We have detailed comments to make on the consultation which are set out below, but first, we have the following comments to make about process.

· Innogy would welcome the opportunity to enter into a debate on how best to take this issue forward and deliver measures that Ofgem, energywatch, suppliers and customers understand and can rely on.  

· We believe that this would be best achieved by the setting up of a group comprising key players, of which we would consider ourselves to be one given that we have just been through a period of undertakings.  Such a forum might  represent the innovation sought in your review of the consultation process. 

Our comments on the content of the consultation document are as follows.

Innogy is sympathetic with the principle behind Ofgem’s proposals but we cannot accept them as drafted and we believe their intended practical application is unreasonable.  These proposals plan to punish suppliers with high levels of sales complaints with a publicised investigation into potential breach of the marketing conditions within their licences.  Ofgem’s proposals are deficient on three counts:

(a) Ofgem will take at face value energywatch statistics even though Ofgem know that these statistics have been misleading in the past.  There is nothing in Ofgem’s proposals to validate these figures, ensure consistency across energywatch offices and ultimately to guarantee their accuracy.  Indeed, Ofgem intend to use them a matter of days after their first publication based on a revised coding structure and without offering suppliers the opportunity to verify data and without defining what constitutes a sales complaint, based on the new coding structure.  

Ofgem’s interim threshold implies that any retained inaccuracy in energywatch data is systematic and not specific, therefore relativities between suppliers are unaffected.  Ofgem are aware of npower’s experience of particular discrepancies in its figures (although we have no knowledge of other suppliers’ problems).  Therefore it is for Ofgem to provide evidence that their proposed interim threshold is equitable to all suppliers and that previous specific examples of inaccuracy provided to Ofgem no longer exist;

(b) Ofgem has not explained the relationship between breaches in the current marketing condition and high levels of sales complaints.   The enforcement process describes steps towards financial penalties but these can only be levied if a licence breach has occurred and Ofgem will have to demonstrate this.  High levels of sales complaints, per se, are not a licence breach;

(c) Ofgem have not made adequate allowance for the lag between the event and the sales complaint emerging.  We have indicated to Ofgem that for npower the latest published sales complaints data included an average lag of 9 months.  Therefore, Ofgem’s intention to commence this enforcement process from 1 August 2002 using information available to them at that time is retrospective justice.   It is for Ofgem to provide evidence that this lag is significantly shorter.

Ofgem’s proposals will increase criticism of energy suppliers albeit that this may prove at a later date to have been premature and unfounded.  Ofgem are not proposing to offset or counterbalance their use of adverse publicity, therefore Ofgem’s proposed enforcement process will merely work to heighten public concern rather than address it.  Customers will be less likely to change supplier and thus suppliers’ marketing and selling costs will increase.  If the economics of current sales policies are fragile at present, they will be more marginal in the future.  

A more positive contribution from Ofgem to this area of regulation would be the establishment of the relationship between sales complaints and breaches of suppliers’ marketing conditions and the drafting of appropriate licence changes for consultation and, if accepted, implementation to inform suppliers of their requirements to ensure compliance.

Failing this, Ofgem should allow suppliers opportunities to test and confirm the veracity of energywatch’s database before seeking to use it as a means of assessing relative performance.  This requires, at least;

(i) a definition of sales complaints in line with the new complaint categories;

(ii) advance notice from energywatch of the level and detail of sales complaints prior to publication, such that suppliers have adequate time to verify this data;

(iii) similar explanations of the level of transfers being used by Ofgem;

(iv) verification from suppliers of energywatch and Ofgem data;

(v) step (ii) and (iv) then allows users to understand whether existing lags between the sales event and the complaint have altered;

(vi) step (v) provides more appropriate timing for target setting to allow suppliers the opportunity to modify sales behaviour in line with these new enforcement conditions;

(vii) if steps (i)-(vi) are complete, targets can be absolute and Ofgem’s medium term threshold can be implemented.

I attach a note that outlines our specific concerns with the proposed enforcement process.

Yours sincerely,

Laurence Poel

Head of Economic Regulation.
Registered office:  Innogy plc, Windmill Hill Business Park, Whitehill Way, Swindon, SN5 6PB
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