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REGULATION OF GAS AND ELECTRICITY MARKETING : A MORE RIGOROUS APPROACH 

We have obtained a copy of the Ofgem consultation paper published on 18 July and would like to respond to its proposals. 

The CAB Service is very much aware of the problems of misselling in the fuel industry.  Evidence of this problem and other problems relating to the transfer process is provided in the enclosed CAB evidence report, The Fuel Picture, which was published on 27th June.  The report examines the problems Citizens Advice Bureau clients have dealing with fuel suppliers and paying for fuel today.  Over 3400 individual case reports have been reviewed and analysed.  The report describes the experiences of these CAB clients as reported to NACAB over a two year period and makes recommendations to improve the standard of service and regulation in the fuel market.

Key recommendations contained in the report which are germane to the Ofgem consultation include that;

·  Fuel suppliers’ marketing and sales staff should be fully trained in relevant consumer protection law and obligations specific to the fuel industry designed to protect consumers;

· Ofgem should not only monitor but take prompt and tough action to ensure fuel suppliers comply with their licence obligations, for example to give customers who transfer a copy of their contract within five days;

· All customers who transfer to a new supplier should have a 14 day period in which they can cancel the contract and be returned to their original supplier;

· Consumers should receive automatic compensation for any delays in suppliers reinstating them with their former supplier following an erroneous or cancelled transfer;

· The fuel industry should make it much easier for customers to find out who the fuel supplier is, for example when they move into a property.  Ideally there should be a central database or register covering both gas and electricity suppliers;

A number of other recommendations are addressed to fuel suppliers and regulatory bodies and can be found listed in Section 12 of the report.

We welcome the fact that Ministers, energywatch and the Regulator have expressed concerns recently about poor sales practices in the fuel industry and the summit convened by energywatch in May was long overdue in our opinion.  We warmly welcomed Ofgem’s  announcement  of proposals for use of the financial penalties under the Utilities Act

However, having studied the proposals we are concerned that the approach may not be an adequate response to the problems CAB clients are experiencing.     Particular concerns are as follows: 

a) We are concerned by statements made in the Ofgem news release dated 18 June to the effect that misselling is ‘uncommon’.    The consultation paper also refers to the problem as ‘small’.    The reason for our concern is that if the Regulator sees these problems as small scale it will not give their resolution sufficient priority.   What seems to be evident is that after four years of competition and temporary licence obligations the market is not ensuring fair trading and the controls are inadequate.  

b) Our evidence is of a range of problems with the sales and transfer process.   We understand the proposals from Ofgem concern investigation of non compliance with condition 48.   Condition 48 places very few obligations on companies (a summary is provided on page 64 of our report The fuel picture).    Condition 48 is not concerned with the provision of contracts to customers or the effective implementation of a transfer.  We do not think the issues of marketing to and transferring customers between suppliers should be separated from each other.  Indeed, many of the transfer related problems CAB clients have experienced emanate from inadequate administration at the point of sale and immediately afterwards in relation to the provision of the contract and the closure and opening of accounts with different suppliers.    Our evidence goes beyond the issue of erroneous transfers.  We therefore note with disappointment that the consultation exercise is concerned only with regulation of marketing practices.  We would like to see the Regulator to take a much broader approach as follows: 

· Action is needed to refine the obligations on companies and develop an overall compliance and enforcement strategy for the related areas of marketing and transfers.     In our report  The fuel picture we make a number of recommendations to changes to the obligations so that there is a clearly prescribed transfer process with clear rules for sales staff and companies – licence conditions and enforcement relating to the sales and transfer process in this industry should not depend on vague requirements that a company makes ‘reasonable attempts’ and ‘best endeavours’ to furnish consumers with copies of contracts or make follow up visits the check they are content to transfer.

· Producing a clearer set of obligations could do more, in our view, to improve the quality of competition and eliminate unfair trading practices in this market than the narrow proposal for investigation triggers outlined by Ofgem on 18 June. 

c) The proposed approach to identification of companies to investigate (the threshold for investigation) is too limited and will result in much consumer detriment caused by non-compliance being overlooked by Ofgem.   A policy to investigate only those firms about whom complaints made to energywatch put them in the ‘top’ two companies for two months in succession, ie only the worst cases seems wrong on a number of grounds including: 

· the Regulator is surely under a duty to investigate breaches of licence obligations – the approach proposed will mean that much evidence of licence breaches goes uninvestigated until it is at a volume to bring the company above the threshold.  This is of no comfort for consumers who have experienced non-compliance by other firms.   Firms should be concerned too about this approach;

· as the consultation paper states companies are under an absolute duty to comply with their licence obligations (para 2.7).  Where there is prima facie evidence of non-compliance from consumer complaints how can the Regulator decide that it will not investigate?

· The approach relies on complaints being made to energywatch by consumers.    Research by OFT has shown that consumer complaints are often the tip of an iceberg.  The approach presumes that consumers are well aware of energywatch and have confidence about making a complaint or expect it will do any good.  Is the Regulator proposing that all sales staff will give consumers details of how to complain to energywatch if they are not happy with the way they have been handled?  

· Companies will easily be able to ‘fiddle’ this system to avoid investigation by delaying responses to complaints from energywatch so as to manage the number which have been recorded against them at any one time.   This is clearly hinted at in paragraph 2.8 which refers to companies having a clear forward target.   This will in practice be the level at which complaints are tolerated but not investigated. We are assuming from our reading of the consultation paper that the complaint figures used for the ‘threshold’ will be only of those complaints which have been referred to companies and after they have been allowed a period of time to respond.  

· The approach implies that if the industry average (of complaints about marketing) is high that is acceptable and would not justify an investigation. 

· The approach seems to take no account of the severity or impact on consumers of individual companies’ unfair marketing practices (for example if consumers on very low incomes were given grossly unrealistic information about the level of future bills which caused them to switch only to find six months later that they had been missold the impact may be very severe but it is not clear that Ofgem can act against such practices using licence condition 48 as it stands.) 

Overall we consider the approach will fail unless and until the licence obligations relating to marketing and transfers are amended and made more capable of enforcement.     

We also see a need for greater incentives to compliance to be built into the procedures that companies must follow on a day to day basis, hence our proposals for a longer cooling off period to apply to all contracts however they are made and automatic compensation for breaches.      

Ofgem should also develop a broad compliance strategy aimed at enabling the regulator to advise the public, and Parliament, on whether companies are complying with the licence obligations.   It seems at present there is limited active monitoring by Ofgem.   The compliance strategy should include, in addition to individual investigations and fines, active monitoring and checking including the use of mystery shopping (which could be linked to automatic penalties for firms).   Ofgem’s monitoring should also identify whether, in practice, individual consumers, particularly those on low incomes, get a good deal out of the sales and transfer process.   We are not convinced that indicators based on average bills market-wide are sufficient to provide the reassurance that those customers with the lowest incomes, including those who are fuel poor, are benefiting from the sales and transfer processes in use presently.  

More widely we see the delivery of high quality customer service for fuel customers on low income, such as CAB clients, as an important element in the Government’s strategy for tackling fuel poverty.  If companies do not provide an adequate service to these customers that could be a threat to the overall success of that strategy.    We believe it would be useful if regulatory policy on the sales and transfer process took proper account of the fact that competition is seen as one of three main planks in this strategy.  

We would welcome the opportunity to discuss our report The fuel picture with policy officials in Ofgem responsible for marketing and transfers. 
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