Response to the Ofgem Consultation Paper on Regulation of gas and electricity marketing: a more rigorous approach

energywatch, the Gas and Electricity Consumer Council, is a statutory non-departmental government body that is charged with investigating individual consumer complaints in the gas and electricity markets, gathering information of consumer interest and  representing the consumer views and interests to government and other stakeholder organisations.

The marketing of gas and electricity has been beset by unscrupulous and sometimes criminal activity by supply company sales agents. Instances range from the commonplace such as providing misleading or inaccurate information to more serious cases of intimidation and forgery. 
Complaints to energywatch demonstrate that the problem is endemic across the industry and that the problem has not abated as the market has matured. In May we called senior representatives of energy suppliers to a summit meeting to agree a way forward to outlaw such practices.

At the summit meeting, Ofgem, the industry Regulator, undertook to publish a Consultation document on its enforcement process and the threshold mechanism it would set to trigger investigation and fining of companies that had breached their regulated obligations. This paper is the energywatch response to that Ofgem Consultation document, and an Executive Summary appears immediately below.

Executive Summary

· energywatch believes that the enforcement process exists to stamp out bad practice before it takes hold.

· Investigation and enforcement should not be based solely upon waiting for a large quantity of cases on any particular issue to emerge. Serious malpractices should be dealt with immediately without waiting for the marketing abuse to be repeated over and over again.
· energywatch wishes to see Ofgem use its fining powers, where appropriate, with higher financial penalties being imposed, the more serious the offence.
· It is the role of the Regulator to be responsive and aware of what is happening in the markets, using all the resources available to it (eg through its Codes of Practice monitoring, referrals from other consumer organisations or consumers themselves), and to act to eradicate unacceptable behaviour.  

· energywatch is concerned that the Ofgem enforcement process is wholly reliant upon energywatch statistics and does not take sufficient account of other sources of information, the issues not picked up by our data collecting activities or the seriousness of certain types of miss-selling activity. energywatch data should be one of many gateways to investigation and possible enforcement action by Ofgem. As a matter of fundamental principle we do not believe that Ofgem’s duty with regard to regulatory enforcement should begin and end with energywatch data. Ofgem needs an overall view of company performance. energywatch complaints statistics reflect a very low consumer recognition of energywatch. Some companies with good internal complaints processes may have a high number of complaints but give rise to comparatively few complaints to energywatch.

· energywatch agrees that an effective enforcement process should be clearly defined in published thresholds, reflect the customer experience, consider the internal processes of suppliers and, where appropriate, poor performance should be penalised by meaningful fines. 

· energywatch believes that the investigation process should be faster, slicker and more operationally pragmatic in its approach.

· Subject to our overall reservations about the manner in which Ofgem is seeking to discharge its statutory duty, energywatch accepts that an incremental approach is the most effective way of introducing the thresholds.

· energywatch  is already taking the lead and consulting with industry in the development of a means of verifying consumer complaints made to us and the categorisation of new cases through a laid down procedure.

· energywatch believes that suppliers should have experience of the data from the new database during the Interim threshold period as a means of generating greater confidence for the later stages when Ofgem proposes that targets will be more specifically linked to such data.

· energywatch agrees that medium and longer term targets need to be flexible and to contain a mechanism to give companies an incentive to drive down marketing complaints.

· energywatch fundamentally disagrees that threshold targets should be linked to either greater public awareness or greater accessibility to energywatch. 

· energywatch believes that during the interim period, not only the two worst performing suppliers should be investigated. We also have concerns as to ways in which the Interim process may be circumvented.

· energywatch remains unconvinced that aggregating complaints across fuels will capture poor performance by companies more active in one fuel-type. We would expect cross-referencing with dis-aggregated data during the Interim threshold to verify whether our concerns are founded or not.

· energywatch agrees with the rebasing of the denominator to take into account transfer data two months behind that of complaints data and has set out a justification of its beliefs herein as requested.

· the energywatch detailed technical response is contained in Appendix A below.

Appendix A

1. The Proposed Enforcement Process

1.1 The main thrust of the Consultation paper centres largely around the threshold process and in particular the reliance by Ofgem upon the complaint statistics of energywatch. In principle, we are fundamentally opposed to such an approach. For the reasons set out below, we do not believe that this emphasis and sole reliance upon energywatch data should limit the approach of Ofgem in the discharge of its statutory duty to protect consumers. 

1.2 energywatch data forms only one part of the many sources of information that Ofgem collects. Our remit is to highlight areas of concern and give such evidence as we have to enable cross-referencing with other data sources to allow Ofgem to investigate the issues. Ultimately, it is a regulatory function to investigate that concern, using all available resources, to decide whether that concern has any merit and to take enforcement action when required. If Ofgem decides not to take action against a supplier, to fine or impose a licence condition, then we would expect an explanation as to why our concerns on the issue in question are not shared with Ofgem. 
1.3 energywatch notes that Ofgem proposes a broader approach to the enforcement process with clearly defined published thresholds, an investigation procedure that will look at the experience of consumers as well as suppliers’ internal processes and the imposition of a financial penalty on a licensee, where justifiable. Subject to our comments above, we support this general methodology and believe that publicising the fact of an investigation as well as its outcome, is a positive step in restoring both public and government confidence in direct selling in the energy market. If pursued using all the regulatory powers that Ofgem has at its disposal, we also believe that it will concentrate the minds and accountability of suppliers for the sales activity of their staff and agents.

1.4 We also note that Ofgem propose to implement the new process from 1 August, barely two weeks after closure of the consultation period. We have reservations as to whether this will allow sufficient time in which to adequately consider and, where appropriate, act upon all the responses received.  Whilst energywatch welcomes the need to make progress in stamping out deplorable marketing practices, we trust that the views that we and others express will be taken on board by Ofgem and fed into the enforcement process.
2.
Thresholds for Investigation 

2.1
We note that Ofgem acknowledges that it receives intelligence about the impact of direct selling in the energy market from other sources, over and beyond that which it receives from energywatch. We are aware of the important role that our complaints data has in shaping and influencing industry thought as well as enforcement action. However, we do not believe that an enforcement process should be solely or necessarily linked to numerical data. Clearly, statistical information can be prima facie evidence of a trend of both good and unacceptable behaviour. Relying upon energywatch data alone as the catalyst to instigate an investigation is a flawed concept in two ways.

2.2 Firstly, we can only report what we capture from consumers who are unable to resolve the problem with their supplier. A supplier may have an unsatisfactory track record in its marketing behaviour, but may have a very efficient customer services department that deals with consumer complaints effectively. The problem may be resolved without our ever knowing that it existed, but that does not mean that the problem didn’t exist in the first place or has gone away.

2.3 Secondly, numbers are merely an indication of a pattern or trend. We believe that investigation and enforcement action should not just be triggered by trends. The “quality” of the offence should be taken into account as well as the quantity of times it occurs. In some instances the nature of the mis-selling activity can be quite pernicious (eg involving a very vulnerable person) or blatantly criminal (forgery). Such cases should be sufficient cause for concern in their own right to warrant investigation regardless of energywatch data.

2.4 All industry parties will be aware that the bedding-in of our new database is well underway and that it will give us a far deeper level of information than the two databases we inherited from the Gas Consumer Council (gas)and Ofgem (electricity) respectively. Quite recently, Stephen Reid, the Chief Executive of energywatch, has written to all suppliers, the Regulator and relevant government departments, setting out the validation and verification programme that we have instigated. 

2.5 Part of that process is a complaint and categorisation verification process with suppliers. We expect to issue a consultation document in August, seeking the views primarily of suppliers on a process that we intend to introduce. This process will give suppliers a window of opportunity to enter into a dialogue with energywatch as to whether new cases are actually complaints and as regards the categorisation we have given them. It is envisaged that this would occur early on in the complaint investigation and that we would not report statistically on cases until the allotted verification period had expired. This will not result in any significant delay in energywatch data being published, but may impact upon the timelines of the proposed Ofgem enforcement process (see paragraph 7.2 below).

2.6 Currently the target threshold, at which a marketing licence compliance investigation is triggered, is not published. We agree with the proposal that Ofgem makes publicly known what the new thresholds are to be. Suppliers will be aware of exactly what is expected of them and the consequences of failure to comply.

2.7 The Consultation document describes targets as being achievable, remaining stable over a period of time and being largely linked to the industry average. We agree that targets should be realistic but also feel that they should be indicative of the resolve to stamp out bad sales practices. We also believe that they should be flexible and beyond the interim stage, should incentivise suppliers and be absolute, not relative to the industry average. There is a danger of stagnation if targets cannot be flexible and consumers have already been let down by thresholds linked to the industry average.
2.8 We do not agree that thresholds should be linked to public awareness of energywatch or the effect of an improved ability to make contact with us. The fact that more people know about us and complain, may have an impact on the number of complaints we receive, but is not an indication that the problem has suddenly got worse. It is a reflection that what was previously going on, but was hidden through lack of awareness of energywatch or ability to make contact, is now being reported. If anything it could be a truer representation of the extent of the problem.

3.
The Interim Threshold

3.1
Subject to the views already expressed upon reliance upon our data, energywatch supports the idea of a two or three step incremental approach in the development of the thresholds. We accept that it would not be feasible for Ofgem, energywatch or suppliers to move from the current position to the final proposal in one step. We believe that it is important that suppliers have some experience of the data that will be produced from our new database. Without such experience, they may feel that they are possibly being immediately and unfairly financially penalised, on unknown data. We believe that the interim threshold will enable suppliers to gain that experience and confidence. It will also allow for the benefits of our internal and external initiatives on data verification and validation to be delivered.

3.2
Subject to the criteria set out in paragraph  2.9 of the Consultation document, the proposal is broadly that the interim threshold is targeted at the two current worst performers and shall be in place until “a reasonably stable pattern emerges” in energywatch’s complaints statistics. Accepting that (a) this is designed as merely an interim measure, and (b) resourcing may be an issue, we would query why only the two worst performers are included.  As a clear sign to the industry that marketing abuses will not be tolerated, would not a more vigorous approach be to investigate all companies with a complaint ratio of over x times the industry average (eg 1.25)? This would leave no room for complacency amongst those companies which whilst not being the worst offenders, are still guilty of allowing their sales representatives to conduct themselves in a manner that is unacceptably beyond the industry average.

3.3 We note that Ofgem proposes to investigate the two worst performers against whom energywatch receives complaints above the interim threshold for two consecutive months. We accept that theoretically this is likely to capture poor performance sooner than the current methodology of publishing statistics on a three-month rolling basis. However, given the departure from the existing methodology and our intention to continue using, for the time being, the original basis to produce statistics on our website, we wonder whether this could lead to public confusion with two different sets of data. We need to ensure that the complaint statistics are also a way to keep consumers better informed about companies’ performance. It is also important for energywatch and Ofgem’s complaints statistics to be consistent with previously agreed guidelines. 

3.4 We also have concerns that very poor performers may stagger the thrust of their marketing drives to circumvent the interim threshold. By operating sales initiatives every other month, a company could minimise any possibility that they would be among the two worst performers in consecutive months. No matter how bad they were in month 1, by scaling down their activities in month 2, they would be unlikely to be one of the two worst performers in successive months. 

3.5 energywatch is not convinced that the Ofgem proposal to base the thresholds on the aggregate of all gas, electricity and dual fuel direct selling complaints is the better of the two options. If a company that already enjoyed a dominant position in one fuel market (eg electricity) wanted to break into or concentrate its marketing activities in the other, then by aggregating the complaints against it, a wave of miss-selling in the other fuel could go undetected.  We believe that the risk of misallocation of complaints between types of fuel to be so minimal as to be of no significance.
3.6 If Ofgem were to persevere with the idea of aggregating fuel-type data, then we would expect that throughout the life of the interim threshold, a comparison with dis-aggregated data be carried out and the situation reviewed before adoption of the Medium term threshold.
4.
Medium Term Threshold

4.1 The move from the Interim to the Medium threshold is described as being dependent upon energywatch producing a reasonably stable pattern of statistical data. The Ofgem consultation document is silent as to the criteria to be applied, the methodology to be employed and who is to be the arbiter of this decision. As Ofgem has placed so much emphasis upon our data, we would have thought it reasonable to have expected Ofgem to discuss these issues with us beforehand. We are disappointed at this lack of consultation and would expect, at the very least, that Ofgem enter into meaningful dialogue with us over these issues as a matter of some urgency. 

4.2 In terms of incentivising suppliers, we agree that the threshold should contain a factor to encourage companies to do better. The method suggested seems simple yet effective except that we see no merit in considering a plus factor to be applied. It should always be a negative one to drive down the number of complaints. Also, whilst it might initially be useful to benchmark it against industry average performance, we would not wish that necessarily to be the only or the long term criterion. Such a yardstick has not served the public well in the past and it would undermine both current industry initiatives and indeed Ofgem’s enforcement process if that were the limit of the scope on this matter.

5. Subsequent Thresholds

5.1
We agree that subsequent thresholds should be considered for more detailed categories of marketing complaint. These thresholds should be much lower to reflect the seriousness of the type of abuse. Ofgem and suppliers were consulted over the level of information captured by our new database and will be aware of the more detailed levels that are recorded
6.
Rebasing the Denominator

6.1 energywatch has been asked to substantiate our belief that the transfer data used as a denominator should be changed and expressed as complaints per thousand transfers for the period two months before  receipt of the complaint.

6.2 Our perception is that marketing complaints are not always detected straight away by consumers. By the time they are detected, the consumer has raised the matter with the supplier and has either failed to get an answer or has received an unsatisfactory answer, then usually two months have elapsed before the customer then raises it as a complaint with ourselves for investigation.

6.3 In support of our view, the following correlations were carried out using marketing complaints and transfer numbers for gas and electricity together from November 2000 to January 2002. 
6.4 We found the Pearson correlation coefficient for the two-month lag option between transfer numbers and marketing complaints to be .68, which means that about 50% of the variability could be explained by the relationship between the two sets of data. The graph below shows the number of marketing complaints between November 2000 and January 2002, and the transfer numbers for September 2000 to November 2001.
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6.5 As one can see in the graph above, except for December 2001(when we stopped inputting complaints early due to administrative and technical reasons), most other months “match”. If we take out this outlier, the correlation coefficient reaches .76. Therefore, we can confidently say that choosing a two-month lag in the denominator is not an unreasonable option, and it tends to better fit, than a one-month lag or a “same month” denominator”.

6.6 The use of a two-month lag should also mean that the transfer data is available quickly, unlike in the past where publication of energywatch’s complaints statistics has been delayed because we’ve had to wait for the same month’s transfer details.

7.
The Investigation Process

7.1
Whilst we appreciate the due process aspect of the enforcement procedure, energywatch has concerns about how it will work in practice and believes Ofgem needs to give far more consideration to the practical implications of the process outlined. 

7.2 For example, given that suppliers will receive an opportunity to verify complaint classification and categorisation, it will not be possible to definitively record complaints received by energywatch at the end of any given month, until that verification period has expired. This is likely to mean that complaints data will not be available until the middle of the following month at the earliest.

7.3 Ofgem further proposes that energywatch provide it with all case details within the same month (month 2) relating to the two worst performing suppliers. Realistically and in the light of other information requests received from Ofgem, we are aware that this may result in the gathering of large volumes of case material. Not only would this create an unnecessary resource burden, but we would seriously question the need for all such details and the ability of Ofgem, for similar resource reasons, to investigate each and every case within a month (month3).  A more sensible and pragmatic approach is called for and we are in discussion with Ofgem about how this can be achieved.

7.4 We would advocate a faster procedure that attempts to get from the miss-selling activity to conclusion and, if appropriate, fining, in the shortest reasonable time. We believe that pro formas could be developed between Ofgem and energywatch that would capture the right sort of information from a representative sample of cases that meet agreed criteria for enforcement purposes. These could be produced by energywatch more speedily, investigated by Ofgem faster, with suppliers being afforded the opportunity to comment upon particular incidents sooner rather than 4 months after the marketing event.

8.
Imposition of financial penalties

8.1
We note that Ofgem will take into account the individual and collective impact on consumers and the extent to which the supplier had processes in place to limit the likelihood of a breach. energywatch strongly believes that the individual and collective impact upon consumers should be a decisive factoring the level of any fine or action taken against a failing supplier. We also believe that the magnitude or seriousness of the offence should also be reflected in the fine or action taken, ie the worse the offence, the greater the fine.

9. Conclusions

9.1
energywatch is concerned that the Ofgem enforcement process is wholly reliant upon energywatch statistics and does not take sufficient account of other sources of information, the issues not picked up by our data collecting activities or the seriousness of certain types of miss-selling activity. As a matter of fundamental principle we do not believe that Ofgem’s duty with regard to regulatory enforcement should begin and end with energywatch data. 

9.2
energywatch agrees with an enforcement process that is clearly defined in published thresholds and reflects the customer experience, considers the internal processes of suppliers and, where appropriate, penalises poor performers with meaningful fines. 

9.3 energywatch believes that the investigation process should be faster, slicker and more operationally pragmatic in its approach.

9.4 Subject to our overall reservations about the manner in which Ofgem is seeking to discharge its statutory duty, we accept that an incremental approach is the most effective way of introducing the thresholds.

9.5 energywatch is already taking the lead and consulting with industry in the development of a means of verifying consumer complaints made to us and the categorisation of new cases through a laid down procedure.

9.6 energywatch believes that suppliers should have the experience of the data from the new database during the Interim threshold period as a means of generating greater confidence for the later stages when Ofgem proposes that targets will be more specifically linked to such data.

9.7 We agree that medium and longer term targets need to be flexible and to contain a mechanism to give companies an incentive to drive down marketing complaints.

9.8 We fundamentally disagree that threshold targets should be linked to awareness of energywatch or greater accessibility to us by the public. 

9.9 During the Interim period, we believe that poor-performing suppliers other than the worst two offenders should be investigated and we have concerns as to ways in which that Interim process may be circumvented.

9.10 We remain unconvinced that aggregating complaints across fuels will capture poor performance by companies more active in one fuel-type. We would expect cross-referencing with dis-aggregated data during the Interim threshold to verify whether our concerns are founded or not.

9.11 We agree with the rebasing of the denominator to take into account transfer data two months behind that of complaints data and have set out the justification of our beliefs on this.
9.12 We wish to see Ofgem use its fining powers, where appropriate, with higher financial penalties being imposed, the more serious the offence. 
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