Making a positive difference
for energy consumers

To: All holders of an electricity supply licence

Electricity Act 1989
Section 11A(1)(b)

Modification of the standard conditions of all electricity supply licences

1. Each of the licensees to whom this document is addressed has an electricity supply
licence which has been granted or treated as granted under 6(1)(d) of the Electricity
Act 1989 (the Act).

2. Under section 11A(2) of the Act the Gas and Electricity Markets Authority (‘the
Authority’)! gave notice on 25 November 2022 (‘the Notice’) that we propose to
introduce a new Standard Licence Condition (SLC) 30. We stated that any
representations to the modification proposal must be made on or before 3 January
2023.

3. A copy of the Notice was sent to the Secretary of State in accordance with section
11A(4)(b) of the Act, and we have not received a direction that the change should
not be made.

4. We received 24 responses to the Notice, which we carefully considered. We have
placed all non-confidential responses on our website. Our response to these
comments is set out at the accompanying Decision.

5. Itis necessary to make a number of alterations to the modifications set out in the
Notice. These alterations are shown in the attached Schedule 1. The reasons for any
differences between the modifications set out in the Notice and the modifications
reflected in Schedule 1 are to address minor issues and corrections raised in
consultation responses.

6. We are making this licence change because recent events in the energy market
have exposed that some retail businesses had insufficient capital to manage the
business of supply and pursued unsustainable strategies with low downside risk to
investors. Some suppliers have been overly reliant on Renewables Obligations (RO)
receipts for working capital and are generally insufficiently capitalised, despite
strengthened guidance and regulations. These suppliers are more vulnerable to
market shocks and therefore more likely to fail and exit the market due to
insolvency. Where they do fail, that market exit results in Mutualised? costs which
are ultimately passed on to consumers.

7. The effect of this modification is to require licensees to protect RO certificates or an
equivalent sum such that if they fail before they discharge their RO liability, the
outstanding liability is protected in a manner that is designed to survive supplier
insolvency and prevent RO liabilities being Mutualised. To note, as explained in the
Decision and RO Guidance, for the scheme year for 2023/24 only, suppliers must
provide evidence of protection in line with the Quarter 2 timetable.

1 The terms “the Authority”, “we” and “us” are used interchangeably in this document.
2 As defined at SLC 1 of the electricity supply licence.

The Office of Gas and Electricity Markets
10 South Colonnade, Canary Wharf, London, E14 4PU Tel 020 7901 7000



8. Where an application for permission to appeal our decision is made to the
Competition and Markets Authority (CMA) under section 11C of the Act, Rule 5.7 of
the Energy Licence Modification Appeals: Competition and Markets Authority Rules?
requires that the appellant must send to any relevant licence holders who are not
parties to the appeal a non-sensitive notice setting out the matters required in Rule
5.2. The attached Schedule 2 provides a list of the relevant licence holders in
relation to this modification. Section 11A(10) of the Act sets out the meaning of
‘relevant licence holder’.

Under the powers set out in section 11A(1)(b) of the Act, we hereby modify the standard
licence conditions for all electricity supply licences in the manner specified in attached
Schedule 1. This decision will take effect from 31 May 2023.

This document is notice of the reasons for the decision to modify the electricity supply
licences as required by section 49A(2) of the Act.

LAy

Cathryn Scott

Regulatory Director — Enforcement and Emerging Issues

Duly authorised on behalf of the

Gas and Electricity Markets Authority 5 April 2023

3 CMA70 https://www.gov.uk/government/uploads/system/uploads/attachment data/file/655601/energy-licence-
modification-appeals-rules.pdf
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Schedule 1 - Modifications to the standard conditions (SLCs) of all electricity
supply licences

Proposals we originally consulted on are underlined. Deletions from what we consulted on

are shown with underlines and strikethroughs. New modifications are shown with
underlines and highlighted in yellow.

SLC 30 Ringfencing the Renewables Obligation

30.1 By the dates specified in the RO Fimetable Ringfencing Schedule, a licensee who

supplies electricity to domestic customers (“the licensee”) the Besignated-Electriciby-Supplier
must:

hold the Quarterly Cumulative Obligation for the relevant quarter in the Ssupplier
Aaccount on the Register; and/or
Protect the RO Credit Cover Amount

and continue to do so.

Monitoring and Reporting

30.2 By the dates specified in the RO Fimetable Ringfencing Schedule, the Besignated
Eleetricity-Supplier licensee must provide the Authority with:

i Confirmation of the amount of electricity in MWh it has supplied to domestic
customers in each Quarter;

ii. A copy of any RO Credit Cover Mechanism(s) established by the licensee which must
be in the form previded-forinthe Guidanee published by the Authority on its website
and which the Authority may from time-to-time revise, following consultation; and

iii. If relevant, the most recent bank statement in relation to RO Credit Cover Trust

Account.

30.3 ¥ Where the licensee establishes new or supplemental RO Credit Cover Mechanism(s)
to replace or supplement the RO Credit Cover Mechanism(s) previously notified to the
Authority, the licensee shall:

(a) not terminate or allow to expire any RO Credit Cover Mechanism(s) which-iste-be
replaced until such time as the replacement RO Credit Cover Mechanism(s) is/are in
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full force and effect and the R© Quarterly AmeuntFuly-Ceovered Cumulative Obligation

Protected; and

(b) provide the following information, in a form approved by the Authority at least 28

days prior to such new or supplemental arrangements being put in place:

a copy of the RO Credit Cover Mechanism(s) established by the licensee
which must be in the form provided for irthe-Guidanee on the Authority’s
website (and which the Authority may from time to time amend, following
consultation);

the portion of the RO Quarterty-Credit Cover Amount eevered Protected by
the new or supplemental RO Credit Cover Mechanism(s); and

confirmation that the remaining portion of the RG-Quarterly Ameunt
Cumulative Obligation is eevered-by-thelicensee’'s-existing RO-CreditCover
Meehanism{s} held in ROCs and the remaining RO Credit Cover Amount is
Protected by RO Credit Cover Mechanisms previously notified to the Authority
pursuantto-paragraph-30-2; and any arrangements between the providers of
the RO Credit Cover Mechanism(s) as to the allocation of payment
responsibility if the Authority takes action to enforce any such RO Credit
Cover Mechanism(s).

30.3A The licensee shall not transfer or complete a sale of some or all of the ROCs held on

the Register that form part of the Quarterly Cumulative Obligation, until such time as it has

confirmed to the Authority with evidence pursuant to paragraph 30.3 that it has Protected

the increased

RO Credit Cover Amount that will result from the transfer of the ROCs.

30.4 The licensee must eempty-—with have regard to any guidance issued and from time-to-

time revised, following consultation, in respect of standard condition 30.

30.5 For the purposes of this condition:
Phrase Definition
Acceptable A bank or other regulated financial institution situated in the United
Bank Kingdom that has an Acceptable Credit Rating.
Acceptable An Acceptable Credit Rating is an assessment by —

Credit Rating i.

Fitch Ratings as having a-shertterm-debtratingof “F1-or

better a long-term debt rating of “A-" or better,

Moody’s as having a-shertterm-debtratingof~P-1“—of a long-
term debt rating of “A3"” or better, or;

Standard and Poor’s as having a shertterm-debtratingof A1~
long-term debt rating of “A-" or better.

Buy-out Price

As defined in the RO Order and the RO(S) Order respectlvelv

First Demand

(in__all

and autonomous

An__irrevocable, independent, primary,

Guarantee

circumstances) guarantee in the form previded-ferin-Guidanceprovided
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forconfirmed) published on the Authority website provided by a person
established within the United Kingdom or in an EU member state, or
European Economic Area member state, that is bound by the 2005
Hague Convention on Choice of Court Agreements and incorporated it
into its law, with a credit rating of at least BBB- on issuance and
maintained throughout until the Besignated—FEleetricity—Supplier the
licensee has discharged its RO in full in accordance with the RO Order
and RO(S) Order, and that meets the following requirements:

1. it does not contain any surety defence waivers or other drafting
that is more characteristic of a suretyship guarantee than a
primary and autonomous first demand instrument;

2. itis issued in favour of the Authority as beneficiary, or in favour

of any other beneficiary that the Authority shall nominate;

3. it is available for drawing on demand until the Besigrated
Eleetricity-Supplier licensee has discharged its RO in full in
accordance with the RO Order and RO(S) Order or unless
supplemented or replaced in accordance with standard condition
30.3;

4. it provides for a compliant demand to state that, by reason of
the insolvency of the Besignated-Electricity-Supplier licensee or
revocation of the it Besignated-FEleetricibty-Supphier’s licence for a
failure by the Besignated-Electricity-Supplier licensee to pay the
RO Discharge Payment in accordance with the RO Order and /
or RO(S) Order} the Authority is entitled to demand, and does
demand, payment of an amount equal to, or less than, the RO
Credit Cover Amount prevailing on the date of the demand and
provides a form of compliant demand in an annex to the
guarantee;

5. it provides for all demands to be full, final and conclusive proof
for all purposes of the guarantee of their contents, including
(without limitation) that the entity issuing such a guarantee
may not dispute any demand on these matters;

6. it permits partial and multiple demands that, in aggregate, do
not exceed the then-current RO Credit Cover Amount;

7. fit provides for the RO Credit Cover Amount to be available for
drawing throughout until the BesignatedEleetricity-Supplier
licensee has discharged its RO in accordance with the RO Order
and RO(S) Order and fer t—hat—ame&e%atrtm%atreaﬂ-v—te—be

fer—d%awaa—tmder—thls—eeﬁdmfm% that amount can be amended
by supplementing or replacing the First Demand Guarantee on
no more than a quarterly basis in accordance with standard
condition 30.3;

8. it provides for all payments under the guarantee to be made in
full, on demand and without any deduction for or on account of
any type of set-off or counterclaim; and
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Fuly-€ever

As defined in the RO Order and the RO(S) Order respectively.

Obligation

Period

Protect To put in place and maintain in effect an RO Credit Cover Mechanism in
respect of the RO Credit Cover Amount that protects that sum of money
(such that that sum of money is available to meet the Besighated
Eleetricity—Supplier’s licensee’s RO) in the event of the DPesighated
Eleetricity—Supplier's licensee’s insolvency or licence revocation or its
failure to pay the RO Discharge Payment in accordance with the RO Order
and / or RO(S) Order. "Protecting"”, “Protected” and "Protection" shall be
construed accordingly.

Quarter The four periods of three months of Obligation Period so that the first
Quarter is the first three months of the Obligation Period, the second
Quarter is the next period of three months and so on.

Quarterly The RO Quarterly Amount for that Quarter, plus any RO Quarterly

Cumulative Amount for any preceding Quarter or Quarters in that Obligation Period

Obligation and, (except in respect of the Obligation Period immediately following
the RO Effective Date) for the Quarters in the immediately preceding
Obligation Period where the licensee has not yet discharged its RO in
respect of that preceding Obligation in full in accordance with the RO
Order and / or the RO(S) Order.

Register As defined in article 59(1) RO(S) Order and article 93(1) of the RO Order
2015,

Renewables As defined in the RO Order and the RO(S) Order respeetively.

Obligation

(RO)

RO Discharge | The sum that a Besighated—FEleetricity—Supplier licensee would be

Payment required to pay where it chooses to discharge its Renewables Obligation
(in_ whole or in part) pursuant to Article 67 of the RO Order and Article
43 of the RO(S) Order including any interest payable pursuant to Article
68 of the RO Order and Article 48 of the RO(S) Order.

RO Credit Any part of the Quarterly Cumulative Obligation for which the Pesigrated

Cover Amount

Eleetrieity-Supptier licensee does not hold ROCs multiplied by the Buy-
out Price.

RO Credit One or more of the following:
Cover 1. Standby Letter of Credit;
Mechanism 2. First Demand Guarantee;

3. Cash deposited in an RO Credit Cover Trust Account.

4. —Cash-depesited-inan-Eserow-Acceunt
RO Credit A dedicated and segregated bank account in the name of the Besighated
Cover Trust Eleetricity-Supplier licensee: (i) with a bank branch in England or Wales;
Account (ii) over which the BPesignated-FEleetricity-Supplier licensee has declared

a trust in favour of the Authority and complying with the RO Credit Cover
Trust Account Requirements.
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RO Credit
Cover Trust
Account

Requirements

A trust in the form provided for in Guidance declared by a Besignrated

Eleetricity-Supplier licensee in favour of the Authority over a dedicated

and segregated bank account of the Besigrated—FEleetricity—Supplier

licensee that meets the following reguirements:

a.

the trust account provides for the Besignated-Eleetricity-Supplier
licensee to hold the entire benefit of the RO Credit Cover Trust
Account, and all funds from time to time standing to the credit
of the RO Credit Cover Trust Account, on trust for the RO Credit
Cover Trust Beneficiaries as the only beneficiaries;

the trust allows funds standing to the credit of the RO Credit
Cover Trust Account in excess of the then applicable RO Credit
Cover Amount to be released from the RO Credit Cover Trust
Account to a general operations account of the Besighrated
Electricity-Supplier licensee;

the RO Credit Cover Trust Account shall be payable to the
Authority or any nominee of the Authority on demand upon the
insolvency of the Besighated-Eleetricity-Supplier licensee, or
revocation of their licence, for failure by the Besigrated
Eleetricity-Supplier licensee to pay the RO Discharge Payment in
accordance with the RO Order and / or RO(S) Order};

the trust prohibits: (i) any security being created over the RO
Credit Cover Trust Account by the Besighated-Electricity
Supptlier licensee; (ii) the RO Credit Cover Trust Account being
overdrawn; (iii) withdrawals of the RO Credit Cover Amount
from the RO Credit Cover Trust Account (other than (A) in
excess of the then applicable RO Credit Cover Amount or (B) in
accordance with directions by the Authority);

notice of such trust has been given to the relevant account

bank.
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ROC(s)

Renewables Obligation Certificates as defined in the RO Order, Scottish
ROCs as defined in the RO(S) Order and Northern Irish ROCs as defined
in the Northern Ireland Renewables Obligation Order 2009.

RO Effective

Is the date on which standard condition 30 comes into effect.

Date

RO Order The Renewables Obligation Order 2015 (including any amendments to
that Order).
RO(S) Order The Renewables Obligation (Scotland) Order 2009 (including any
amendments to that Order).
RO Fimetable | A notice published by the Authority in advance of each scheme year.
Ringfencing
Schedule
RO Quarterly | The number of ROCs that a supplier must hold ferthat-ObligationPeriod
Amount in respect of relevant electricity supplied to Domestic Customers in a
Quarter, and is calculated as follows:
RQA = RDES x LO
Where:
RDES means relevant electricity supplied to Domestic Customers in a
Quarter, where relevant electricity supplied which has the meaning given
to it by the RO Order and the RO(S) Order respectively, but-enly-insefar
that eleckrieiy ] hed I " ;
LO means level of obligation which is the number of ROCs that suppliers
must redeem for each MWh of RES supplied as published in advance of
the RO Obligation Period on the Ofgem website.
The Authority will notify Besignrated-Electriciby-Suppliers licensees of the
RO Quarterly Amount in accordance with the RO Ringfencing Schedule
RO-OQuarter
Standby An irrevocable, independent, primary and autonomous letter of credit
Letter of in the form provided for in Guidance issued (or confirmed) by an

Credit or SBLC

Acceptable Bank in favour of the Authority or any other beneficiary that
the Authority may nominate, that meets the following requirements:
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hich the SBEC ot ) :
1. a demand must either state that, by reason of {}-irselveney-of
he Desi £y citvS i )  ttoti ,
(D) receint byt ficiarvof a-CancehationNoti :
he SBLC. Tor (i a fai b the Desi tod Electric
S ” RO -Disel o N I .
the RO-Orderand/orRO{S)}Order} (i) certain insolvency
events occurring with respect to the licensee or any of its
assets; or (ii) revocation of its licence or insolvency of the
licensee or revocation of its licence, or (iii) a failure by the
licensee to pay the RO Discharge Payment in accordance with
Article 67 of the RO Order and / or Article 43 of the RO(S)
Order, the beneficiary is entitled to demand, and does demand,
payment of an amount equal to, or less than, the RO Credit

2. a form of a compliant demand shall be annexed to the SBLC;

3. partial and multiple demands permitted in aggregate total
amount up to the maximum amount of the SBLC;

4. all payments under the SBLC shall be made in full, on demand
and without any deduction for or on account of any type of set-
off or counterclaim;

5. the SBLC is in the form provided for in the Guidance; and

6. The SBLC is expressed to be governed by UCP 600 (excluding
article 32) or ISP 98 governed by English law, with an exclusive
jurisdiction clause in favour of the English fer-Seettish} courts.

Supplier The account on the Register which the Besignated-Electricity-Supplier
Account licensee uses to discharge the RO.
UCP 600 The International Chamber of Commerce's Uniform Customs and Practice

for Documentary Credits (2007 Revision).
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