05 May 2022

Updated statement on Connection and Use of System Code Modification Proposals
317, 327 and 339.
On 17 December 2020, Ofgem1 approved three changes2 to the Connection and Use of
System Code (“CUSC”), to:
-

give effect to our Targeted Charging Review Significant Code Review Direction 3 that
residual Transmission Network Use of System (“TNUoS”) charges should not be
faced by generators; and

-

move towards closer alignment to the correct interpretation of European
Commission Regulation 838/2010 (now incorporated into domestic law and defined
in the CUSC as “The Limiting Regulation”). We recognised at the time of these
decisions that further work would be required to fully implement the correct
interpretation of the Limiting Regulation.

On 30 March 2021, the Competition and Markets Authority (“CMA”) upheld our decision4 to
approve CUSC Modification Proposals (“CMPs”) 317/327 and 339 on appeal by SSE
Generation Limited (“SSE”) (and affiliates).
In May 2021, SSE sought permission to judicially review the CMA’s decision. That judicial
review5, following hearings in November and December 2021, concluded on Monday 11
April 2022 with the High Court’s finding6 that:
-

The CMA should have partially allowed SSE’s appeal on the basis that our decision to
approve a modification proposal which did not ensure compliance with all aspects of
the Regulation was incorrect; and
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-

The definition of “Charges for Physical Assets Required for Connection” as introduced
by CMP339 should be quashed, with all other provisions of the relevant CMPs being
retained. The definition was the aspect of the modification proposal which was not
fully aligned with the Regulation.

Section 14 of CUSC calculates annual average TNUoS charges for Generators by reference
to, “Charges for Physical Assets Required for Connection”, with that term no longer being
defined in Section 11 (ibid). In practice, National Grid Electricity System Operator
(“NGESO”) is required to interpret that term consistently with the terms of the Limiting
Regulation and in so doing, ensure compliance.
We recognise that further changes to Section 11 of the CUSC are needed to insert a
definition of, “Charges for Physical Assets Required for Connection” that is compliant with
the Limiting Regulation. We will shortly take and publish a decision on CMPs 368 and 369,
which were raised by NGESO to fully implement what we consider to be the correct
interpretation of the Limiting Regulation (as upheld by the CMA). We have committed to
the High Court that if no option available to us under CMP368 or CMP369 is appropriate, we
will ensure a further CMP is brought forward to ensure full compliance with the Limiting
Regulation.
We are now considering the full extent of changes or actions required as a result of the
High Court’s decision, and what that decision means in the context of previous and future
charging years. We do not currently intend to ask NGESO to change TNUoS tariffs for the
2022/23 charging year, we will update industry further as we work through the options
available to us.
On 3 May 2022, we lodged an application to the Court of Appeal for permission to appeal
the judgment of the High Court. We will publish an update in due course.
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