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Context

Electricity generated from o ffshore rene wable sourcesis expected to make an
important contribution to the achievement of the UK's share of the EU's target of
generating 20 per cent of energy from renewable sources by 2020. It is therefore
necessary that fit for purpose offshore electricity transmission infrastructure is
developed to transfer the electricity generated to the onshore network and ultimately

to consumers. It is important that this infrastructure is developed in a timely and
cost effective manner , whilst maintaining  achieving best value for electricity
consumers.

Ofgem has been working with the Government (the Department for Energy and

Climate Change or DECC) to introduce and implement a new regulatory regime for

offshore elect ricity transmission. A key part of the proposals is that offshore

electricity transmission licences would be granted following a competitive tender
process managed by Ofgem. This document updates our proposals for managing

this competitive tender process . We are also consulting for the final time on the

draft regulations (which would be made in accordance with section 6C of the

Electricity Act 1989 when inserted ) that would provide the leg al framework to enable
this process.

Specifically, this document consults on those issues where we are proposing to

update our proposals for the design of the competitive tender process from those set

out in our Competitive Tender Process consultation document published in October

2008. It sets out our updated approac h to managing the tender process for those
offshore transmission assets that have been or will be constructed by offshore

developers, known as the transitional regime. We also confirm that the broad

principles of this approach would be applied to tenders in the enduring regime, where
the new transmission assets would be designed, financed and constructed by the

offshore transmission owner. This document also sets out refined proposals on those

issues we would expect to be resolved before a tender would co mmence.

We expect to commence the first round of tenders for the transitional regime this
summer, shortly after the Go - Active date for the regime.

Associated Documents

A Offshore Electricity Transmission T A Joint Ofgem/DECC Regulatory Policy
Update, November 2008, Ofgem r ef: 153/08.

A Offshore Electricity Transmission - Competitive Tender Process, October 2008,
Ofgem ref: 142/08

A Consultation letter for draft tender regulations, July 2008, Ofgem ref: 108/08

A Offshore Electricity Transmission - A Joint Ofgem/BERR Regulatory Policy Update,
June 2008, Ofgem ref: 84/08
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A Offshore Electricity Transmission - Regulatory Policy Update, January 2008,
Ofgem ref: 4/08

A Regulation of Offshore Electricity Transmission: Government Response to
Offshore electricity Transmission - A Joint Ofg em/BERR Policy Statement, January
2008, BERR ref: URN 08/546

A Offshore Electricity Transmission - A Joint Ofgem/BERR Policy Statement, July
2007, Ofgem ref: 189/07

A Offshore Electricity Transmission - Second Scoping Document, March 2007,
Ofgem ref: 58/07

A Regulation of Offshore Electricity Transmission: Government Response to the
Joint DTI/Ofgem Consultation on Licensing Offshore Elect ricity Transmission,
March 2007, BERR ref: URN 07/634

A Licensing Offshore Electricity Transmission - A Joint Of gem/DTI Consu ltation,
November 2006, Ofgem ref: 199/06

A Offshore Electricity Transmission - Scoping Document, April 2006, Ofgem ref:
60/06
A Regulation of Offshore Electricity Transmission - A Joint Consultation by

DTI/Ofgem, July 2005, Ofgem ref: 178/05

These document s are available to download at:
www.ofgem.gov.uk/Networks/offtrans/pdc/cdr/Pages/cdr.aspx
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Summary

Ofgem and DECC are working together to design and introduce a new regulatory

regime for offshore electricity transmission to connect significant amounts of

renewable offshore generation t o the onshore electricity network. The regime will
ensure connection to the onshore grid in a timely and cost effective manner , whilst
maintaining the integrity of the system as a whole and achieving best value for

electricity consumers. Currently, itis estimated that some £15 billion of offshore
transmission investment will be needed to meet the Government's renewable energy

targets.

The design of this  regulatory regime has been consulted on since 2005. Over this
time the Government has taken a number of decisions s haping its direction, including
that offshore electricity transmission licences w ould be granted by way of a
competitive tender process, and that the Authority would be the body that runs these

tenders. A final joint DECC/Ofgem consultation on the regime is expected to be
published shortly.

We consider that the regulatory regime we are putting in place provides a long term
stable regulatory environment of relatively low risk, which we believe will make the

new regime attractive to investors , including new entrants. This is particularly
important in the current credit market conditions. Furthermore, this approach is

likely to enhance the potential for offshore wind development by providing increased
certainty to, and reducing the capital re quirements of, offshore wind developers.

Design of Competitive Tender Process

We have consulted over a period of around 18 months on the design of a competitive

tender process for the identification of offshore transmission owners ( OFTOs) for
both for the transitional and enduring regimes. We last consulted on our approach in
October 2008.  We believe this competitive tender process should:

A Deliver fit for purpose transmission infrastructure to connect offshore generation,

A Provide certainty and best v alue to consumers through the competitive process,
and

A Attract new entrants to the sector.

This document is our final consultation on the tender process and also the associated
tender regulations  that would provide the legal framework for the process . We
intend to publish our final decisions before commenc ing tenders for the transitional
regime this summer.
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Enhancements to the Tender Process

We have updated our proposed tender process, introducing greater delineation and
clarity in the tender stages, as illustrated in the following diagr am (including
approximate timing)

Approximate timing (months)

TENDER BEGINS

Pre-Qualification
((e))

Pass/fail

Long list of Bidders + TWO MONTHS

Qualification to
Tender
(QTT)

Scored

Short list of 3-5
Bidders + FIVE MONTHS

Invitation to
tender
(ITT)

Scored

Preferred Bidder + ELEVEN MONTHS

Licence

+ TWELVE MONTHS
Grant

This consultation provides further detail on each stage of this process, setting out our
proposals for project qualification, bidder assessment and scoring, tender

regulations, and arrangements for recover ing our administration costs. We have
further developed detailed tender documentation that would support the tender

process, and u pdated draft template documents are published alongside this
document .

In summary, th e key proposals we are consulting on are:

Office of Gas and Electricity Markets 2
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A The separation of the tender pre - conditions into those that identify a qualifying
project and those that would need to be satisfied before entering a tender round,
for both the transitional and enduring regimes,

A Arequirement for developers of projects that would qualify for the transitional
regime to populate and agree with Ofgem a model Sale and Purchase Agreement
for the transfer of the transmission assets to the OFTO,

A Refinements to the design of the tender p rocess to introduce more robust
gateways into the selection process, and

A Updated selection criteria and process for each stage of the tender process.
First Round of Tenders for the Transitional Regime

The first round of tenders in the transitional regime is expected to commence shortly
after the Go Active date for the regime, expected to be June 2009. As well as

engaging with developers to assess which projects are eligible for th is first tender
round, we are also going through a process of establishing the estimate of the

efficient and economic costs of the transmission assets for these projects . This value
would represent th e transfer value for the assets

Based on the most recent information we have, we expect that 8 projects  could
qualify for the  first tender round , with an app roximate value of £500 million . High
level details of thes e projects are set out in the table below

Project information for potential first tender round

Project Developer Size (MW) Expected
Completion Date
Barrow DONG Energy / 90 2006
Centrica
Robin Rigg E.ON 180 July 20 09
Gunfleet Sands 1 DONG Energy 172 2009
and 2
Sheringham SCIRA 315 June 20 10
Shoal
Ormonde Eclipse Energy Ltd 150 November 20 10
(Vattenfall)
Greater Gabbard Airtricity (SSE)  / 504 March 20 11
RWE
Walney 1 DONG Energy 178 Awaiting date from
developer
Thanet Vattenfall 300 Awaiting date from
developer
We welcome feedback from stakeholders on all issues raised in this document and

the supporting appendices and annexes
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1. Introduction

Chapter Summa ry

This chapter provides the policy context for our updated proposals on the competitive
tender process for identifying offshore electricity transmission owners (OFTOS). It

sets out a brief overview of the history of the development of the regime, as wel | as
our work to date on developing the tender process.

Question s

There are no questions in this chapter.

Introduction

1.1. The Government has decided that licences for offshore  electricity transmission
owner (OFTOs) shall be granted by means of a compet itive tender process. The
Government has also decided that Ofgem is the most appropriate organisation to

manage this process. This document is the final consultation on the design of the
competitive tender process ahead of the first round of tenders comm encing,
expected this summer.

1.2. This document confirms many of the principles of the competitive tender process

that we set out in our Competitive Tender Process consultation document we

published in October 2008 (the October 2008 document). This document a Iso
provides the opportunity to seek  further stakeholder feedback on those issues where
we are proposing to  update our approach.

1.3. DECC and Ofgem will be publishing shortly be publishing a final consultation
document on the regulatory regime for offshore ele ctricity transmission shortly,
covering the detailed regulatory design, together with proposed changes to the key
regulatory documentation necessary to implement the regime.

Purpose of this document
1.4. This document:

A Provides an overview of the regulatory reg ime for offshore electricity
transmission (Chapter 2),

A Provides an update on those projects that we expect to be subject to a tender in
the transitional regime, based on information provided to us by project
developers (Chapter 3),
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A Updates our position o n the key issues that need to be satisfied in advance of
commencing a tender  exercise (Chapter 4),

A Updates our approach  for running competitive tenders for the grant of  offshore
electricity transmission licences in the transitional regime (Chapter 5),
A Updates o ur approach to running tenders in the enduring regime, and sets out

our views on how the enduring tender process is compatible with a coordinated
approach to future network development (Chapter 6),

A Consults on a number of other tender related issue s, including our approach to
recovering our costs incurred in running the competitive tender process (Chapter
7),

A Consults on the draft regulations that provide the leg al framework for running the

competitive tender process (Chapter 8), and

A Setsoutour next steps in the run up to Go Active for the regime (Chapter 9).
Policy context

1.5. The Gas and Electricity Markets Authority (the Authority) is the regulator for gas

and electricity markets in Great Britain and has a principal objective and a number of

gen eral duties set out in statute. Ofgem is the office that supports the Authority in

performing its duties and functions. In this document, Athe Authorityo
are used interchangeably. However, in all cases the Authority is the body that has

the legal responsibility for exercising any relevant r equirements set out in statute.

1.6. The Authority's principal objective is to protect the interests of gas and

electricity consumers in Great Britain, wherever possible by promoting effective

competition.  Whe re effective competition is not possible, for example where natural

monopoly network infrastructure providers exist, we protect consumers by setting

incentive based price controls and revenue streams for those providers. The

enactment of the Energy Act 20 08 amends Ofgemds gener al duties by
need to contribute to the achievement of sustainable development to a primary duty.

1.7. Ofgem has been working with Government ! to design and introduce a new
regulatory regime for offshore electricity transmiss ion to connect significant amounts
of renewable offshore generation to the onshore electricity network. The regime

would help to facilitate connection of the offshore generation to the onshore grid in a

timely and cost effective manner whilst maintaining t he integrity of the system as a
whole and achieving best value for electricity consumers.

! The Department of Energy and Climate Change (DECC) and its predecessors, the
Department of Business and Regulatory Reform (BERR) and the Department for Trade and
Industry (DTI).
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1.8. We have regulated existing ons hore monopoly networks principally through price
controls . This has encouraged those network providers to reduce costs and increase
efficiency over time, with the gains shared between the regulated companies and

their customers. As networks evolve and the demands placed upon them change we

have sought to adapt and vary our regulatory approach to meet the new challenges.

Offshore electri city transmission is one such challenge which provides an opportunity

fora more market -based approach, and this is one of main reasons for the

Government 6s deci si on
for off shore electricity tran  smission.

19. As a result of the
zonal development partners for Round 3 sites,

to adopt a competitive

Crown Estatebs current
and the leasing of new sites in

Scottish Territorial waters, it is estimated that around 33GW of new generation could

seek to develop in UK waters over the coming years. Whilst the Government has

decided that the process of granting licences for offshore transmission is different to

the onshore process, it has also decided that the principles behind the regulation of
the GB onshore electricity transmission networks should be extended offshore,

except where the specific circumstances of offshore generation mean that changes

should be made. In practice this means that:

A Transmitting electricity offshore at 132kV and above wi Il be a prohibited activity

without a licence,

A The safe and secure transmission of electricity offshore will be achieved through
amendments to the existing system of licences, codes and agreements that

govern onshore electricity transmission,

A NGET, as GB SO will be responsible for operating and co -ordinating both onshore

and offshore grid connections, and

A The costs of building and operating the new offshore transmission assets will be

recovered from gene

rators via NGET®&6ds charging

1.10. Itisimport ant that the regulation of offshore electricity transmission networks
is considered within the context of the Government's overall energy and

environmental policy. The Energy Review

2, Energy White Paper 3, and the Renewable

Energy Strategy * set out the Gove rnment's energy strategy and how it links to its
strategy for tackling climate change. In October 2008 the Government pledged to
reduce carbon emissions in the UK by 80 per cent (the previous target being 60 per

cent) compared to 1990 levels. Increasing re
important element in achieving i ts aim.

newable electricity generation will be an

2 The Energy Challenge; Energy Review; A Report, July 2006
% Meeting the Energy Challenge: A White Paper on Energy, May 2007
4 UK Renewable Energy Strateg y Consultation, June 2008
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Development of the Offshore Electricity Transmission Regime

1.11. In March 2007, the Government announced its decision on the approach for

licensing offshore electricity transmissi on. It concluded that an approach whereby

licences were granted on a non -exclusive basis with the right to build, own and

operate offshore transmission assets was the most appropriate model. In reaching its

decision the Government concluded that this appro ach would deliver better value and

timelier grid connections, encourage innovation through competition, enable new

entrants to compete in the mar ket andeqhiremenir e f ocusec
than the onshore system.

1.12. In July 2007, Ofgem and BERR publi shed a joint policy statement ® that set out,
among other things, that:

A An OFTO would receive a regulated revenue stream for meeting its licence
obligations over a predetermined regulated period. The OFTO would be
incentivised to meet specified performance requirements during this period , and

A There would be transitional arrangements for projects where the generator is
already constructing or undertaking steps towards constructing the offshore

transmission assets. The transitional arrangements would apply to projects that
met certain pre -defined criteria. To assist the transition to the enduring
arrangements there would be a two -stage process to enact  the new regime.

Those two stages would be:

0 a"Go Active" date for the new regime, at which point appropriate
modifications to be made to licences and codes, and the first tenders
would commence, and

0 a"Go Live" date, that would be 12 months later, from which point
unlicensed participation in the transmission of electricity offshore at
voltages of 132kV or abov e would be a prohibited activity

A The Government published a set of further decisions ® with regard to the design of
the offshore electricity transmission regime in January 2008, in particular that:

0 The Authority would be the body that runs the competitive tender process
to determine  the appointment of new licensed OFTOs,

0 The Government would seek additional powers in the Energy Act 2008 to
enable the Authority to recover its costs of running the tender process,

and ensure sufficient commitment to the tend er process, from parties
® Offshore Electricity Transmission - A Joint Ofgem/BERR Policy Statement, 189/07, July 2007
 Government Response to Offshore Electricity Transmission - A Joint Ofgem/BERR Policy

Statement, URN 08/546, January 2008
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participating in the tender (in most cases the ge nerator and potential
OFTOs), and
0 The Government would also seek time -limited powers in the Energy Act

2008 to enable the Authority, once an OFTO licence has been granted, to
make a property transfer scheme in order to ensure that property is
transferred from the developer to the successful OFTO in a fair, timely and
effective manner. The Authority would only have the power to do soin
certain circumstances

Design of the Competitiv e Tender Process

1.13. We have been developing the detailed design of how the tender process would
work in practice. Particular effort has been focussed on ensuring that the design of
the competitive framework is in line with our statutory objective and duties,
focussing on delivering benefits for both consumers and offshore generators.

1.14. To help meet these requirements, we have consulted extensively with
interested stakeholders both on the design of the competitive tender process, as well
as the overarching regul  atory framework. Since the Government published its
decisions in January 2008, we have sought further views from stakeholders on the
design of the process, with each publication setting out in further levels of detail how
the process would operate in prac tice , taking into account the feedback provided.

1.15. In particular, our June 2008 and October 2008 documents consulted on

increasing levels of detail about how the tender process would work in practical

terms. We also published with the October 2008 document draft template Pre -
Qualification and Invitation to Tender documents.

1.16. In designing the competitive tender process, we have sought to take into
account best practice from other, similar, competitive processes. Over recent
months, we have also sought advice on how this competitive tender process

complies with more general EU procurement rules. Given the nature of the

competition (i.e. Ofgem is seeking to grant a licence by a competitive process, but is

not procuring anything directly), we consider that it wo uld be good practice to abide
by the requirements of the Part B Service provision within the Public Contracts

Regulations 2006 when running competitive tenders. We have also designed the

tender process to comply with the E C Treaty principles , particularly the principles of
transparency and equal treatment of economic operators.

Obijectives of the Competitive P rocess

1.17. We believe that vigorous competition should deliver the most appropriate

outcomes for all stakeholders (including consumers) , both inthe tra  nsitional and
enduring regime s. Based on this, we are structuring a compet itive process thatis
designed to meet the following key objectives:
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A Delivering fit for purpose transmission infrastructure to connect offshore
generation,

A Providing certainty and best value to consumers through the competitive process,
and

A Attracting new entrants to the sector.

Legal Framework

1.18. The offshore electricity transmission regime will largely be implemented

through the commencement of a number of sections of the Energy Act 2004. In
particular, sec tion 92 of the Energy Act 2004 (which when commenced will insert
section 6C into the Electricity Act 1989 ) enables the Authority to make regulations

which are appropriate for facilitating the making of a determination on a comp etitive
basis of the person to whom an offshore transmission licence is to be granted. These
regulations would effectively provide the legal framework for running the competitive

tender process.

1.19. The powers provided for under the Energy Act 2004 have been supplemented
by additional powers granted in the Energy Act 2008. In particular, they introduce :

A a provision enabling the Authority in regulations under section 6C of the
Electricity Act 1989 to create new mechanisms to recover its costs in carrying out
and administering the tender exercises, and

A anew Schedule (Schedule 2A) which grants the Authority the power, upon
application by an eligible party, to make a scheme to transfer property, rights
and liabilities from an existing owner of offshore transmi ssion assets to the
successful bidder.

1.20. In addition to these provisions, the Energy Act 2004 also provides:

A forthe S ecretary of State to make appropriate modifications to the existing
standard licence conditions of transmission and distribution companies a nd
amend the industry codes for the purpose of facilitating offshore transmission.
This will be implemented by the Government commencing section 90 of the
Energy Act 2004,

A for the Government to extend the role of the GBSO offshore by making
appropriate licence modifications under section 91 of the Energy Act 2004.
Section 90 and section 91 will be commenced at Go -Active, and

A a mechanism to change the classification of 132kV offshore circuits from low

voltage to high voltage by commencing section 180 of the Energy Act 2004 (and
clause 4 4(3) of the Energy Act 2008). Section 180 will be commenced at Go -
Live.
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1.21. Offshore electricity transmission licences will be granted in accordance with
section 6 of the Electricity Act 1989.

Other Relevant Legislation

1.22. The le gal framework set out above confirms the powers under which the
offshore electricity transmission regime has developed and under which decisions
would be taken on the grant of OFTO licences. There are however additional pieces
of legislation, both nationa | and at a European level, with which OFTOs would be
required to abide by in addition to those set out above.

1.23. One such piece of legislation is the Utilities Contracts Regulations 2006 . Given
that each onshore network licensee is required to enter into w orks and services
contracts in accordance with the requirements of this piece of legislation, we have

considered its application to offshore transmission licensees as well. Our analysis

suggests that OFTOs would need to act in accordance with this piece o f legislation.
However, it would be for each OFTO to satisfy itself as to its application and its

ongoing compliance.

Programme to Go - Active

1.24. We anticipate the following key high -level milestones and dates for

implementing the tender process up to the Go A ctive date :
March 2009 Final joint statutory consultation on Offshore
Transmission Regulatory Regime , including codes and
licences .
June 2009 Tender Regulations expected to come into effect.

Preliminary cost assessments ' published.

Go-Active for the offshore electricity transmission
regime, and commencement of sections 90 and 91 of
the Energy Act 2004 .

Summer 2009 First round of tenders commence for the transitional
regime.

" We are curre ntly engaging with developers of projects that expect to meet the pre -conditions
for the transitional regime. As part of this process, we are gathering information to assess the

economic and efficient costs of the transmission assets, which would establis h their transfer
value. We expect to publish our preliminary cost assessments in June for those projects that

would have qualified for the first round of tenders.
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Responding to this Document

1.25. We would welcome comments from respondent s on all issues raised in this
consultation, although particular issues in which we are seeking feedback are
highlighted in the relevant sections.

1.26. Responses should be rece ived no laterthan 16 April 2009  on the issues raised
on the design of the competitiv e tender process. Detailed responses on the Tender
Regulations should be received no later than 2 April 2009 . Allresponses should be
sent to:

Richard Clay

Senior Manager, Offshore Transmission
Ofgem

9 Millbank

London

SW1P 3GE

Tel: 020 7901 7264
Email: offshoretransmission@ofgem.gov.uk
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2. Overview of the Regulatory Regime

Chapter Summary

This chapter provides an overview of the regulatory arrangements that would apply

to the offshore tran  smission electricity transmission regime. It highlights  our current
thinkingont he OFTO revenue stream (including predefined adju stments and
incentives ), and gives an overview of the key regulatory documents including the

OFTO licence and industry codes

These arrangements  will be consul ted on in detail through the final consultation
document for the regime that we intend to publish jointly with DECC shortly.

Question s

There are no questions in this chapter.

Introduction

2.1. The key purpose of this docu ment is to consult on our updated proposals for the
competitive tender process for appointing OFTOs, principally in the transitional

regime. However, we recognise the importance of setting the design of this process

in the context of the regulatory framew ork against which OFTOs would be appointed.
As such, this chapter provides an overview of our proposals for the regulatory

regime. It also confirms the key documents that m ake up the regulatory framework

2.2. We will be consulting, jointly with DECC, shortly on the detailed design of the
regulatory regime. As such, this chapter is for information only and any new issues
will be consulted on fully through that joint document.

Overview of Regulatory Regime

2.3. This section sets out an overview of the regulatory regime for offshore electricity
transmission. In particular, it sets out our proposed approach for setting the

revenue stream and the performance incentives that would apply to OFTOs. In
summary:

A An OFTO would be responsible for the design, constructi on, financing and
operational maintenance of the transmission assets needed to connect an
offshore generator to the onshore network (known as the enduring regime),

A In order to ensure ongoing projects are not delayed, where generators have
started construc tion of their transmission assets before Go -Live and met our pre -
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conditions , an OFTO w ould be appointed to adopt these assets post construct ion
(known as the transitional regime) ,

A Generator connection requirements would determine the scope and trigger t he
selection of an OFTO through a competitive tender process run by Ofgem, with
the successful bidder granted a n open ended electricity transmission licence,

A This licence would entitle the OFTO to a regulated revenue stream for a period of
20 years. It would also set out the obligatio ns and entitlements of the OFTO,

A The OFTO6s annual revenue received from the
based on ass et availability not utilisation,

A OFTOs would have performance targets for availability and be liable fo r penalty
payments through a reduction in their regul ated revenue stream, and

A To prevent asset stranding, and subject to EU unbundling requirements, an
existing T ransmission Owner (TO) (be that an onshore or offshore TO) could be

appointed as G6OREGoaoft 6La® take over owner shi
the highly unlikely event that the tender process could not identify a competitive
and competent bidder . This would apply to the transitional regime only

2.4. Whilst this will be subject to the final consultation, there are a number of key
issues drawn out in the following section that we consider provide stakeholders an
overview of the shape of the potential regulatory regime

Th e Revenue Stream
Revenue Entitlement

2.5. An OFTO, selected by competitive ten der, would receive an initial regulated
revenue stream  with a real flat profile for 20 years 8 This revenue would be subject
to the OFTO meeting its licence requirements , including performance obligations .

End of the Revenue Stream

2.6. Atthe end of the 20 ye  ar revenue stream, the OFTO assets would be fully
depreciated and revenues to the OFTO would cease. T he Authority would make its

8 In the event that a tender is not sufficiently competitive, a revenue stream would be gran ted
that would be consistent with the 20 year period, but rather than providing a 20 year

commitment we recommend that the Authority reserves the right to review the level of that

revenue stream at predefined intervals over that period (i.e. adopt traditio nal price control
review approach). If an OFTO was not willing to accept a modified revenue stream, we could

refer the case to the Competition Commission.
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decision on the ongoing regulation of the transmission assets before 20 years had
lapsed , based on the ongoing demand for the asset .

Adjustments to the Revenue Stream

2.7. We do not consider that it is appropriate to provide for pre -defined mechanisms
such as event specificre  -openers, to adjust the regulated revenue stream (either up

or down) for unexpected changes in costs during op eration arising from exceptional
events. We have taken the view that such risks may be insured or mitigated by

licensees and we continue to believe that it is appropriate to address such events, if
necessary, on a case by case basis, in a manner consiste nt with the licence issued
and our statutory duties and functions ® at the time.

2.8. However, given that OFTOs may not be best placed to manage several known

but unpredictable costs that could arise during the period of the revenue stream, we

have reallocatedt hese risks. In summary, the revenue stream would be subject to
the following pre -defined adjustments for known but unpredictable costs:

A Indexation to inflation T We propose to allow full indexation of the revenue
stream to RPI. However, stakeholders s hould note that the Authority would
reserve the right to amend this position at the point of tender, should the market
strongly favour an alternative solution which would result in better value for
network users and consumers

A Incremental Capacity Invest ments 1 We propose to allow for incremental capacity
investments of a value of up to 20 per c
We also note that in some instances it is possible to deliver additional capacity
without investing in new assets. | nstead, additional capacity may be delivered by
changing the way in which the network is operated. Given the significant costs of
installing offshore assets, we believe that the re is merit in providing incentives to
encourage the OFTOs to utilise existing assets before undertaking costly further
investments.

A Claw back of refinancing gains i We are aware that OFTOs may realise significant
post construction refinancing gains. However, we note that in an efficient
market, bidders would be expected to refl ect this potential refinancing in their
bids. The Authority intends to consider the merits in introducing such a
mechanism before the start of each tender exercise, taking account of current
market feedback. Any refinancing mechanism (including the level of sharing)
would be defined on an ex  -ante basis to the specific tender exercise, and would
not be applied retrospectively.

° It should be noted however the Authority must, when carrying out its functions, have regard
to th e need to secure that licence holders are able to finance the activities which are the
subject of obligations on them.

10 For transitional projects this would be the transfer value.

¥nt

Office of Gas and Electricity Markets 14

of

t

he



Offshore Electricity Transmission: Updated March 2009
Proposals for the Competitive Tender Process

A Decommissioning Costs i The OFTO would be liable for its decommissioning
obligations. We note that these obligations are set by G overnment and, as such,
the OFTO would need to form a view on their likely costs of compliance. We
consider that it is appropriate that bidders include the expected costs of their
current decommissioning liabilities when bidding but that it is appropriate that
OFTOs are able to recover their efficient cost of complying with any additional
decom missioning obligations (set by G overnment).

A Codes changes i The Scottish onshore TOs both have a symmetrical adjustment
mechanism in their price controls to allow a revenue adjustment where their
costs materially change as a result of changes to the STC. We consider that it
would be appropriate to provide a similar mechanism for OFTOs.

A Leasing, Licence Fee and Ofgem tender costs T We propose thatthe se costs ar e
pass -through items, as they are unpredictable for the OFTO. This is similar to
the arrangements for onshore licensees.

Performance Incentives

2.9. Stakeholders 6 vi ews have highlighted the divergence in c
would exist between the OFTO and the generator without a well designed

performance incentive. When considering what exposure should be placed on the

OFTO in the event of poor performance, the incentive should recognise both the cost

of a loss of connection for the generator but, als o0 too, the relative size of the OFTO

relative to the generator. As such, we consider that a 10 per cent annual cap on

OFTO revenue exposure should be applied with respect to the OFTO performance

incentive.

2.10. Furthermore, we recognise that offshore generator s may place different values
on availability dependent on their location, technical capabilities and energy

contracting strategy. This is reflected in the mixed views of respondents in terms of

the need for symmetry in the availability incentive.

2.11. Becaus e of this, we propose that default targets are set for the incentive (as

setoutinthe "straw man " published in November 2008 Policy Update ), but also

allow some degree of flexibility in the tender process for alternative parameters to be

defined bythe A ut hority. Such wvariation in targets would be
preference as to these parameters. However, for transitional projects the Authority

would also seek and consider the view of our technical advisors on what level of

availability the asse tis capable of achieving.

2.12. To ensure the effectiveness of the performance incentive towards the end of

the revenue stream, we anticipate that the licensee would be required, through a
provision in its Special Licence Conditions, to post a performance bo nd with a
suitable third party. This financial commitment would be at risk in the event that

OFTO failed to maintain adequate performance towards the end to the revenue

stream period.
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Standard Framework

2.13. The regulatory regime is provided for in a number of different standard
documents, known as Standard Framework documents. These include the licences
granted in accordance with the Electricity Act 1989 and industry codes which provide
for governance on specific and technical issues.

2.14. We do not propose to set out in this document the detailed contractual and
commercial relationships that form as a result of these documents. However, we do

consider that it would be useful to provide an overview of the applicable

documentation that, going forward, participants in the competitive tender process
would need to familiarise themselves with. Bidders in particular would need to take

account of these documents as part of their due diligence during t he tender process.
Appendix 5 provides an overview of the key contract ual relationships between

parties, and how these relate to these documents.

Licences
2.15. Alicence granted by the Authority is formed of three elements, being:

A The terms (set by the Authority),

A The Standard Conditions (which may be common to all licensees, or certain
classes of licensee), and

A Special conditions (which are conditions specific to each individual licensee).

2.16. Each of these elements is explained further below. Examples of standard and
special conditions may be found on our Electronic Public R egister which may be
found on our website **.

Terms

2.17. All licences are issued by the Authority with certain terms. The terms of the

licence typically refer to, amongst other things, the geographical area in which the

licence applies and its duration. The ter ms are set by the Authority upon grant of

the licence and may not be subsequently altered except as provided for b y specific
primary legislation.

2.18. In the case of offshore electricity transmission, there is such a provision in
primary legislation (Section 91 of the Act) which allows the Secretary of State to

11 http://epr.ofgem.gov.uk/
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modify NGET's licence for the purposes of extending its authorisation to cover SO
activities offshore.

Standard Conditions

2.19. Standard conditions typically define obligations intended to apply to licensees

of a particular type. There are five main categories of electricity licensee

(Generation, Supply Transmission, Distribution and Interconnector). Within each

category there can be more than one type of licensee and reflective of this, standard
conditions are often grouped into discrete sections within the licence. Once the

proposed offshore transmission regime is implemented, there would be three types
of transmission licensee (GBSO, onshore transmission owner and OFTO) and the
transmission licence  would consist of five sections. The term of each specific
transmission licence  would define the relevant section(s) of standard conditions that
apply to the licensee.

2.20. Except where there are specific leg al provisions that provide otherwise (as in
the case here of the modification of conditions for purposes connected with offshore
transmission under Section 90 the Act), standard conditions may be modified ifa
certain proportion of relevant licence holders do not object. For transmission SLCs,
in practice this means that the transmission licensees and the Authority have to be in
favour of the modification before it can be made.

Special Conditions

2.21. A special condition is a condition that applies only to one individual licensee.
Typically, such conditions cover ma tters that are specific to the licensee, such as a
restriction on the geographic limit of its authorised area, the manner in which it is
remunerated (typically price control conditions), and any specific performance
obligations it may have, such as the qua lity of service it provides. Such conditions
may be inserted, withdrawn or amended by bi -lateral agreement between the
licensee and the Authority (when the licence is granted and at other time during the
duration of that licence).

2.22. Inrespect of the offsho  re transmission regime, the key issues to be included in
the special conditions would be the provision of the revenue recovery mechanism
and the performance incentive framework.

Industry Codes

2.23. The licences define at high level the obligations with which th e licensee must

comply. These obligations and the processes intended to enable the licensee to

comply with its licence obligations are defined in detail in documents referenced by

the licence (industry codes and the security and quality of supply standard ,

GBSQSS). Inrespect of the development of the offshore transmission regime, these

are collectively known as the Astandard framewor ks dc
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2.24. Changes to the se standard framework documents are required to introduce the
proposed offshore transmission regime. Ofgem and DECC have been consulting on
these since June 2008 and the proposed changes when finalised will be implemented
using the powers granted to the Secretary of State under section 90 and 91 of the
Energy Act 2004. The final consultation on these change proposals is expected
shortly.

2.25. There are provisions contained in the relevant licence conditions which oblige
the licence holder to comply or enter into arrangements with these documents. We

are proposing that an OFTO should be required by t he standard conditions of its
transmission licence to comply with the STC and to develop, operate and maintain its
offshore transmission system in accordance with the GBSQSS. The STC would
require each OFTO to comply with relevant parts of the Grid Code.

2.26. Whilst the consultation document will set out in detail the proposed changes,
we believe it would assist stakehol dersd understandir
outline the scope of these documents T see below:

System Operator -Transmission Owner Code (STC )

2.27. This code defines the framework for contractual relationships between
transmission owners and the GBSO. The STC defines rights and obligations of both
transmission owner and GBSO in respect of the transmission services that are being
provided to the GBS OP and of the use that the GBSO can make of transmission
services provided by a transmission owner. We have proposed to extend the current
STC framework and the majority of obligations, offshore.

Great Britain Security and Quality of Supply Standard (GBSQ SS)

2.28. This technical standard defines the minimum security criteria which must be
met when planning and operating a transmission system. The standard allows for
higher levels of security to be provided if justified by specific cost benefit analysis.
We hav e proposed to define offshore minimum security criteria as new sections to
the GBSQSS.

Grid Code

2.29. The Grid Code is primarily a user facing document setting out technical
requirements and information exchange obligations to facilitate the development and
operation of the GB transmission system. The GBSO is required to have in force and
comply with the Grid Code. The STC requires transmission owners to comply with
the Grid Code in respect of:

A Standard transmission system operating range parameters, and

A Safety processes and procedures at interface points between the transmission
owner6s transmission system and user connections.
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2.30. We have proposed to extend , as far as possible, the existing Grid Code
requireme nts offshore.

Other Industry Documents

2.31. The BSC*, CUSC™, DCUSA ** and Distribution Code are user facing documents.
We are not proposing that OFTOs would have to comply with any of these
documents. As onshore, we have proposed that the GBSO will back off any of its
relevant obligations from these documents in the STC.

Risk

2.32. A key determinant of the proposed regulatory regime is how and which risks

are allocated between the various stakeholders, i.e. the OFTO, the offshore generator

and consumers/network users (via the GBSO). We published a high level overview
of risk and responsibilities in our July 2007 document, and followed this up with a

more detailed indicative risk allocation matrix for each stage of the tender process in

the enduring regime in our January 2008 document. Respondents on both of these

broa dly agreed that these were useful in understanding further the regime.

2.33. In addition to these, w e have provided an overview of the key contractual
arrangements and payment flows between the main parties in Appendix 5. Thisis
illustrative only and does not identify risks in the same way. However, whilst bidders
would need to make their own risk assessments, we believe that OFTO risks are
significantly mitigated due to:

A A clearly defined long term regulatory regime, with pre -defined revenue
adjustment mechan isms,

A Energy risk, and generator stranding/failure risk remain with the generator and
consumers respectively,

A The regulated GBSO mitigating credit risk, as counterparty to the OFTO revenue
stream, and

A Construction risk is assumed by the developer for t ransitional projects.

12 Balancing and Settlement Code
13 Connection and Use of System Code
14 Distribution Connection and Use of System Agreement
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3. Update on Transitional Projects

Chapter Summary

This chapter provides an update on those projects we expect to be tendered under
transitional regime. It builds on the information we published in our October 2008
document, and is  based on information provided to us from offshore developers.

Questions

There are no questions in this chapter.

Introduction

3.1. As set out previously, the offshore electricity transmission regime is primarily

geared towards granting transmission licences for new offshore electricity generation
projects connecting at 132kV or above. These projects would require OFTOs to
design, build, finance and maintain transmission assets under the enduring regime.

3.2. There are, however, a number of other offshore trans mission projects that are
either already built or are expected to be under construction by a developer before
the regime reaches the Go Active or Go Live dates. These projects would fall within
the remit of the offshore transmission regulatory regime as t hey are or will be
connected at 132kv or above. Assuming that they our pre -conditions, t hey would fall
under the transitional tender regime and are among the projects that were granted

leases under T he Crown Estate 's leasing programme for Roundsland2 . The
transitional tender process would select an OFTO to adopt these assets post

construction at a transfer value to be determined by us.

3.3. We expect to commence the first of two tender rounds for transitional projects
as soon as practicable after the Go Act ive date, which is currently expected in June
2009.

3.4. For clarity we are not proposing for these transitional arrangements to apply to

any Round 1 and 2 projects that do not meet our pre -conditions, or  any of the
projects in receipt of Crown Estate's Round 3 awards or the 10 exclusivit y awards for
potential windfarm s in Scottish territorial waters announced in February 2009. Itis
expected that these projects and future projects would fall under the enduring

regime.

3.5. In our October 2008 document , we set outth ose projects we considered would
fall within the transitional regime, based on information received from offshore

developers at that time. Since the n, we have maintained ongoing engagement with
developers of projects that we expect to be in the tran sitional regime. Furthermore,
we have developed a cost assessment process that would be used to determine the
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economic and efficient costs incurred by the developer in developing and
constructing the transmission assets

3.6. This chapter provides an update on our developer engagement to date and,
subsequently, the projects we expect to be tendered as part of the transitional
regime. This is based on further information provided by developers to demonstrate
compliance with the transitional regime pre -condition s (our updated proposals with
respect to the pre-conditions are set out in Chapter 4).

3.7. This chapter a Iso provides an overview of the cost assessment process we are
currently undertaking to determine estimates of the economic and efficient costs of
the t ransmission assets, and sets out an overview of our work programme on this
over the coming months.

Developer Engagement

3.8. As the Go Active date approaches, we have sought toin crease our engagement
with developers . Since the publication of our  October 2008 document , meetings with
offshore developers have focussed on technical issues associated with each project

and obtaining updates on timelines and project status. We are also in the process of
determining those projects that would meet the transitional re gime pre -conditions
based on information provided.

3.9. In conjunction with these bilateral developer meetings, we have also issued a
Developer Information Request (DIR), the responses to which would facilitate our
cost assessment exercise. The issue of the D IR is being followed up with further
clarification meetings with project developers to ensure that our requirements are

clear and to discuss any developer issues or questions in relation to the request.

3.10. The information requested covers a number of technic al and financial issues,
including:

A System design and equipment life,
A The extent of development and pre -construction works,
A Financial and accounting methodologies, and

A Connection and construction arrangements.

3.11. Over the coming months, we, along with ou r project advisers, will review
documentation submitted by developers in respect of the DIR, to establish our
estimate of the economic and efficient cost s of each transitional project that is
expected to be subject to the first round of transitional tender s. This information
would be available to bidders to use in establishing their firm revenue bids at the ITT
stage of the tender process. Once assets are constructed, we would undertake a
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further cost assessment to establish the
been incurred by the developer.

final economic and efficie

March 2009

3.12. Our engagement with developers to date has been generally productive and we
It should, however, be noted that without an appropriate

welcome this approach.
level of developer engagement, it will be difficul
assessment, marketing and tender processes.

assets based on the best information available.

Update on Transitional Projects

First Transitional Tender Round

3.13. On the basis of our recent discussions wit

t to undertake the necessary cost

With this in mind, we are keen to
work proactively with all relevant transitional developers to ensure the smooth and

timely running of the tender process.
available, we would determine the economic and efficient value of the transmission

In instances where i

nformation is not

h, and information submitted by,

offshore project developers we have taken a view as to which projects are likely to

qualify for the first rounds of the transitional tender process.
outintable 3.1 below. Qualification is based up

to our proposed transitional project pre

These projects are set
on the status of projects in relation
-conditions and tender entry criteria.

nt cost that had

Table 3.1: Projects likely to qualify for first transitional tender round
Project Developer Size (MW) Expected
Completion
Date **
Barrow DONG Energy / 90 2006
Centrica
Robin Rigg E.ON 180 July 2009
Gunfleet Sands 1 DONG Energy 172 2009
and 2
Sheringham SCIRA 315 June 2010
Shoal
Ormonde Eclipse Energy 150 November 2010
Ltd (Vattenfall)
Greater Gabbard Airtricity (SSE) / 504 March 2 011
RWE
Walney 1 DONG Energy 178 Awaiting date from
developer
Thanet Vattenfall 300 Awaiting date from

developer

5 This represents the expected date for practical completion of the transmission assets, and

when they would be ready to be transferred to t

he OFTO.
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3.14. We are proposingto  separate the pre -conditions into those that identify a
qualifying project  (known as "qualifying project"” pre -condi tions) and those that
would be needed before a tender is commenced (known as "tender entry" pre -
conditions) . The detail of our updated proposals on this are set out in Chapter 4.

One of the key aspects of our updated proposals is that we are proposing to

introduce some flexibility with respect to the qualifying project pre - conditions.
However, we are not proposing to extend this to the tender entry pre -conditions. As
such, where a project fails to demonstrate the tender entry pre -conditions in
advance of the first tender round commencing, it would not be eligible for that
round. However, p rovided that the se were met before the commencement of the

second round of transitional tenders, the p roject would be eligible for that round
instead.

3.15. Where we believ e there is strong evidence that tender entry pre -conditions

would not be met, we propose to cease any work connected with the cost

assessment for that project.  This would also be the case  where a developer fails to
provide the necessary information to fac ilitate the cost assessment or evidence that
the qualifying project pre -conditions have been met.

3.16. In situations where  we cease a cost assessment exercise, we propose that the

developer in questionw  ould forfeit its payments for the purposes of the assess ment
process. Furthermore, should a new cost assessment process be required for a

future tender process, the assessment would start again, with the developer charged
accordingly .

Second Transitional Tender Round

3.17. We have set out previously that there would be two rounds of tenders in the
transitional regime, commencing shortly after Go Active and after Go Live. It should
be noted that we are mindful of the possibility of unexpected circumstances which

may lead to a delay on an individual project within a t ender round.  Further detail of
how we propose to deal with such a circumstance is detailed in Chapter 4.

3.18. For tenders that are to commence shortly after Go Live, we have, based on

information submitted by developers, come to a view as to those projects that could
be i ncluded in this tender round. These are set out in table 3.2 below.
Table 3.2:  Projects likely to qualify for second transitional tender round

Project Developer Size (MW)

London Array E.ON and DONG Energy 1000

Lincs Centrica 250

Docking Sho al Centrica 500

Race Bank Centrica 500

Gwynt -Y-Mor RWE 750

Walney 2 DONG Energy 183
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3.19. It should be noted that t he information provided in tables 3.1 and 3.2 above is
based on information provided to us by project developers. Any changes to this may
mea n we may nheed to revise these tables at a later date.

Next steps

3.20. We are actively engaging with developers across all of the above projects to
provide ample opportunity for information to be shared and status updated in the

lead up to both tender rounds. We will undertake ongoing review of project
developments and will form of final view on project status for the purpose of entry

into each of the tender rounds closer to Go Active and Go-Live. Our continued
engagement with developers will also include di scussion and clarification of
information provided to us to enable the cost assessment process.

3.21. Going forward, we expect the Authority would take a view on those projects
that would qualify for the first round of tenders in the transitional regime, based o
information provided by developers, in May 2009 . We also expect the Authority to
take a preliminary view on  the estimate of efficient and economic costs at the same
time. We would expect that the Authority would confirm its view on these in July

2009 .
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4. Pre-Tender Requirements for Projects

Chapter Summary

This chapter sets out our updated proposals on those issues that would need to be
undertaken or satisfied ahead of a tender process commencing. This includes the

pre - conditions that offshore develop ers would need to satisfy before they could enter

into the tender process (for both the transitional and enduring regimes) and the
terms of transfer for the transmission assets (transitional regime only).

Key Questions

We welcome feedback from stakehold ers on all of the issues raised in this chapter.
In particular, responses are requested on:

- Our proposal to separate the pre - conditions in the transitional regime.

- The scope and level of detail an engineering audit report should contain.

- The scop e for an additional pre  -condition requiring developers to confirm their
expectation that their projects should be completed within a reasonably short period
after licence grant.

- Our proposal to separate the pre -conditions in the enduring regime.

- The proposal to develop a model Sale and Purchase Agreement for developers to
populate and agree with Ofgem prior to a tender commencing.

Introduction

4.1. 1t would be important that certain positions are established or issues resolved to
our satisfaction before  we commence a tender process for a particular project.

Taking into account responses received to the October 2008 document, we have
considered carefully those issues that need to be resolved in advance of a tender
from a practical perspective, and itis o n this basis that we now believe that it is

necessary to adjust our approach in two key areas:

A the pre -conditions that developers would need to satisfy , Wwhere we are now
proposing it is more appropriate to firstly identify "qualifying projects " (in both
th e transitional and enduring regimes ), and then separately identify when
projects enter a tender process , and

A the terms of transfer for the transmission assets, where we are now proposing to
adopt an approach of developing a model sale and purchase agreem ent (SPA) for
each developer to populate and then agree with us in advance of entering into a
tender process.
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4.2. Our updated proposals on these issues are set out below. These positions are
reflected in the draft regulations in Annex 4 .

Pre - conditions
Previous Proposals

4.3. We setoutin our July 2007 document 18 that an OFTO would be responsible for
designing, building, financing and maintaining the offshore transmission network.

We also set out that there would be transitional arrangements for projects wher e the
generator is already constructing or undertaking steps towards constructing the

offshore transmission assets. The transitional arrangements would apply to projects

that met certain pre - conditions by either the Go Active or Go Live dates. We also
confirmed in the July 2007 document that we would run two rounds of tenders in the

transitional regime, commencing after the Go Active and Go Live dates.

4.4. Before commencing a tender exercise in either the transitional or enduring

regimes, we have also confirm ed that offshore developers would be required to meet
certain pre -conditions. In light of responses received to previous consultations, we
have refined our approach in this regard, and our updated proposals are set out

below.

Pre - Conditions in the Transit ional Regime

4.5. We have set out in previous consultation documents that we consider it
necessary for a developer of a transitional project to demonstrate that it had met
certain requirements before the Go Active or Go Live dates to be eligible to tender

unde r the transitional regime. The principles of these pre -conditions have remained
the same since we initially consulted on them in the July 2007 document, and they
have been broadly accepted by stakeholders. The pre -conditions we have consulted

on previous ly for the transitional regime were that a developer had:

A Secured a connection agreement with NGET or a connection offer with a
Distribution Network Operator (DNO) for a connection at 132kV or above,

A Obtained all necessary property rights (e.g. consents a nd leases) and all
environmental and planning consents for the offshore transmission assets that
are t o be constructed and maintained,

A Completed construction of, or entered into, all necessary construction contracts
for the construction of t  he offshore tr ansmission assets,

18 Offshore Electricity Transmission - A Joint Ofgem/BERR Policy Statement, 189/07, July 2007
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A Secured financing to the satisfaction of the Authority to construct the
transmission assets %7,

A Provided its financial model for the offshore transmission infrastructure and all
other necessary financial and other data to Ofgem to enable the assessment of
the efficient and economic cost of constructing t he offshore transmission assets,

A Agreed to populate a data room to the satisfaction of the Authority with all the
relevant data necessary for a prospective OFT O to be able to bid effectiv. ely,

A Committed to transfer the offshore transmission assets to the selected OFTO
under the terms set out in its request for the appointment of an OFTO,

A Provided the appropriate payment to cover the costs of i nitiating the tender
process, and

A Where the t ransitional project has been constructed ahead of G o Active, provided
an independent engineering audit report on functioning and performance to
Ofgem.

4.6. We also set out that where a developer does not meet these pre - conditions in
advance of Go -Active, it wou |d have two options. It could either wait until Go -Live
and be considered under the second round of the transitional regime, provided that it

had met the pre -conditions in advance of that date, or it could seek an OFTO under

the enduring regime once the G o-Active date has passed.

Updated Proposals

4.7. On the basis of recent discussions with developers and responses to our October

2008 document, a more detailed consideration of the pre -conditions in terms of their
practical application has led us to believe it would be appropriate to separate the

pre -conditions into:

A Those that identify a "qualifying project” for the transitional regime, and

A Those that pre -conditions that would need to be satisfied before a project enters
a tender process (i.e. "tender entry" pre - conditions).

7 We have confirmed in previous consultation documents that demonstration of this pre -
condition would not necessarily need to be financial close, given th at in some instances
projects would be financed on balance sheet. In such cases, we would be willing to accept

other forms of commitment from the developer that sufficient funds would be released (e.g.
unconditional parent company guarantee that sufficien t funds are provided for). We also set
out that we would consider this on a case -by - case basis as appropriate.
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4.8. We believe that this offers a key benefit to project developers to be able to

demonstrate to Ofgem that they meet the necessary pre -conditions to be considered
a transitional project, but separately come forward with the appropriate inf ormation
to enter into a tender process. This maintains the proposal to identify the total

envelope of projects that would be tendered under the transitional regime in advance

of Go Live, but would allow, for example, a developer to decide which round of

transitional tenders it would want to enter.

4.9. Those projects that do not meet the transitional qualifying project pre -conditions
would be tendered in the enduring regime, subject to them meeting the relevant

enduring project pre  -conditions (see below for further detail). We are not proposing
to run tenders for any Round 1 and 2 projects that do not meet our transitional pre -
conditions, or for projects that obtain Crown Estate leases under the Round 3 leasing
programme or the exclusivity awards announced i n February 2009 for potential
windfarms in Scottish territorial waters . We expect that only those projects that

have, or will, be granted leases under The Crown Estate's Round 1 and 2 leasing

programmes would be eligible for the transitional regime , Subje ct to them satisfying
the necessary pre -conditions.

4.10. We have set out below how we propose to separate the project pre -conditions
and tender entry criteria for the purposes of the transitional tender regime.

Qualifying Project  Pre-Conditions

4.11. We have consider ed carefully those pre  -conditions that developers would need
to demonstrate for it to be considered as a transitional project (or a qualifying

project). We propose that a developer, in respect of its project, must demonstrate it

has:

A Secured a connection  agreement with NGET or a connection offer with a DNO for
a connection at 132kV or above,

A Obtained all necessary property rights (e.g. consents and leases) and alll
environmental and planning consents for the offshore transmission assets that
are t o be con structed and maintained,

A Completed construction of, or entered into, all necessary construction contracts
for the construction of t  he offshore transmission assets,

A Secured financing to the satisfaction of the Authority to construct the
transmission asset s, and

A Provided its financial model for the offshore transmission infrastructure and all
other necessary financial and other data to Ofgem to enable the assessment of
the efficient and economic cost of constructing t he offshore transmission assets;

4.12. A smal | number of respondents to the October 2008 consultation suggested
that Ofgem should adopt a more pragmatic approach towards compliance with the
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pre -conditions. On balance, we agree with this as we recognise that adopting a rigid
approach to assessing the  se may actually be detrimental to the timing of a project,
particularly where it narrowly fails to meet a single requirement.

4.13. For these reasons, we are proposing to introduce some flexibility to allow

project developers that can provide evidence that the y have used their  reasonable
endeavours to meet the qualifying project pre -conditions in advance of the Go -Active
or Go -Live dates to be able to qualify for the transitional regime . However, we would
only expect to use this flexibility in limited circumst ances. For example, we would

not expect to exercise any flexibility around the requirement for an offshore

developer to have obtained its Section 36 '8 consent, its Crown Estate lease or its

FEPA® licence, when being assessed against the relevant pre -condit ion.

4.14. As set out in Chapter 3, we are currently engaging with project developers to
understand their position with respect to these pre -conditions in advance of the first
round of tenders in the transitional regime. We will continue this engagement over

th e coming months with a view to announcing those projects that have met the

qualifying project pre  -conditions in advance of the Go Active date.

4.15. We would expect to go through the same exercise a number of months in
advance of the Go Live date in order to det ermine those projects that would qualify
for the second transitional tender round, making a similar announcement in advance

of the Go Live date.

Tender Entry  Pre-Conditions

4.16. In order to run an effective tender process , Wwe continue to believe that it is

imp ortant for a developer to meet a number of entry criteria in advance of a tender

exercise commencing. Such criteria are important to provide all parties with the

necessary confidence in both the integrity of the process and commitment of the

developer. B ased onthe proposed separation of pre  -conditions, we are proposing a
developer would need to satisfy the following tender entry pre - conditions before its
project would be eligible for a particular tender round:

A Provided information to our satisfaction to  enable us to establish a data room for
bidders to be able to bid effectively, and to provide a written warranty that the
information provided is, to the best of its knowledge , accurate and complete in all
material respects,

A Provided a written undertaking to transfer the offshore transmission assets to the
successful bidder under terms agreed during the tender process,

8 Consent required under Section 36 of the Electricity Act 1989
19 Consent required under the Food and Environmental Protection Act 1985, awarded by the
Secretary of State for Environment, Food and Rural Affairs
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A Provided the appropriate payment to Ofgem to cover the costs of initiating the
tender process, and

A Where the transitional project has be en constructed ahead of G 0 Active, provided
an independent engineering audit report on functioning and performance to
Ofgem .

4.17. Since publication of the October 2008 document, we have refined the tender
entry pre -conditions to reflect the overall development of the regime as we move
closer to the Go Active  date. In particular, we have refined the data room pre -
condition toreflectthatit would be Ofgem that owns and operates the data room
facility for each competitive tender process. Chapter 5 sets out furt her detail on the
information we expect to be provided into the data room.

4.18. Whilst we are proposing to retain some flexibility with respect to the qualifying
project pre-conditions in the transitional regime , We are not proposing to  extend this
to the tende r entry pre -conditions. We continue to consider that these are essential
requirements would need to be demonstrated in full ahead of us commencing a

tender.

4.19. We would welcome views on our proposal to separate the pre -
conditions in the transitional regime.

Independent Engineering Audit Report

4.20. In situations whereby a transitional project has been constructed in advance of

Go Active or Go Live, we have set out previously that the developer would be
required to provide an engineering audit report to Ofgem . This is encapsulated in
the tender entry pre  -conditions. A number of project developers have que ried this

requirement, such as the form th e report should take and what, specifically, it should
contain.

4.21. We do not intend to be prescriptive on the form of the report, as this is outside
of the area of our expertise. However, we do recognise that it would helpful if we
provided guidance to developers who were required to submit such a report. Given

that the report  would provide a level of comfort to bidders wit hin a tender process on
the performance of the assets , we consider it important to seek views on the scope
and detail that should be contained in the report. As such, we would welcome
views on the scope and level of detail an engineering audit report shou Id
contain

Financing Issues

4.22. We recognise that in the current economic climate, raising capital will pose
significant challenges to investors. Nevertheless, as a regulated asset class, offshore
transmission involves along  -term low risk profile that we c onsider would be
attractive to a significant number of in vestors, including new entrants.
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4.23. We also re cognise that the potential for delays to arise between the grant of
the OFTO licence for a transitional project and completion of the asset construction.
Where a delay occurs that is greater than 12 months, we recognise that this may

make a project comparatively less attractive for investment in current market

conditions . The main reason for this being that the regulated revenue stream would

be delayed unti | the assets were transferred to the OFTO whereas other projects in
the same tender round that had not experienced the same delay would receive their
regulated revenue stream earlier. We are also concerned that commencing a tender

exercise significantlyi  n advance of the completion of construction may also mean

that the successful bidder could face (i) delayed recovery of bidding costs, and (ii)

higher commitment fees for holding finan ce for extended periods, which would likely
be passed on to the develope  r through the required revenue stream.

4.24. Inthe light of th ese concerns, we have considered in detail whether it may be
appropriate to modify the tender entry pre-conditions. For example, we could seek

to introduce a new pre  -condition that requires develo pers to confirm that they expect
that construction of the transmission assets w ould be ¢ omplete within a reasonably
short period after we have granted a licence, for example within 12 months. We
consider that the key benefit of this would be the avoidance of additional financing
costs that would occur if there were delays as described. We would propose to deal
with any projects that are  in this situation on a case by case basis.

4.25. W e would welcome views on how, if at all, this could be dealt with in
the tra nsitional regime. We would  particularly welcome feedback from
developers on this issue.

Pre - Conditions in the Enduring Regime

4.26. We have set out in previous consultation documents that we consider it

necessary for a developer of an enduring project to demons trate that it has met a
number of pre -conditions in advance of its project entering a tender process. In
particular, we have  consulted on requiring a developer to satisfy the following before
we commenced a tender exercise:

A Entered into a CUSC bilateral ¢ onnection agreement with NGET; and

A Entered into lease arrangements with The Crown Estate.

4.27. A number of respondents to previous consultations requested further clarity on

what #fAl ease arrangementso meant and we set out that
further. O n balance, we consider that it would be sufficient for a developer to have

demonstrated it has obtained an agreement for a lease from The Crown Estate in

order for us, and bidders, to have the necessary confidence that the project was

sufficiently committe  d.
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Updated Proposals

4.28. As with the pre -conditions for the transitional regime, we have considered the ir
practical application, particularly in terms of how and when they need to be met in

advance of commencing a tender exercise. We now consider that it woul d be
appropriate to introduce a new pre -condition for developers to provide any available
and relevant project information that it has undertaken ( such as seabed surveys it
has undertaken and any other pre -construction development work ) into a data room,

in advance of a tender exercise commencing. Whilst we recognise that the volume
of this information would be significantly less than for projects in the transitional
regime, it would be similarly important that this information is available in a secure
env ironment to enable bidders to undertake their due diligence when tendering.

4.29. We also consider that,  forthe same reasons set out above  for the transitional
regime , it would be appropriate to have separate qualifying project  pre - conditions to
determine a qua lifying project for the enduring regime and separate tender entry

pre -conditions that determine the round in which a project would be tendered. We
believe that this would be beneficial to project developers as they would be able to

confirm their project s tatus with respect to the enduring regime separately from

satisfying the requirements to enter into a tender round.

4.30. On the basis of these refined proposals, we believe it is possible to identify
separate qualifying project and tender entry pre -conditions for the enduring regime.

Qualifying Project  Pre-Conditions

4.31. We are proposing that a developer would be required to demonstrate the
following for it to be considered an enduring project:

A Entered into a CUSC bilateral connection agreement with NGET; and

A Obtained an Agreement for Lease from The Crown Estate.
Tender Entry  Pre-Conditions

4.32. We are proposing that the only pre -condition that a developer would be

required to meet in advance of us commencing a tender exercise, once it has

achieved figuakitbyishgt psojwe ul rdvideiaforrhatiantoi tout o p
satisfaction to enable us to establish a data room for bidders to be able to bid

effectively, and to provide a written warranty that the information in the data room is

to the best of knowledge accur ate and complete in all material respects.

4.33. We would welcome views on this refined approach
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Terms of Transfer of the Assets

Previous Proposals

4.34. We set out in the October 2008 document that in order to facilitate the tender

process in the transitional regime , we would require each developer to provide its

complete terms of transfer for the transmission assets and present these in the data

room. This document would be the detailed Sale and Purchase Agreement (SPA) for

the transfer of the transmission assets f rom the developer to the successful OFTO,

containing all transfer terms, for example with respect to warranties and

performance requirements. We al so set out that as
proposal during the ITT stage, they would be required to accept these terms without

amendment.

4.35. A number of respondents to the consultation document raised concerns with

this proposed approach. For example, one respondent  suggested that on occasions
the developer may wish to negotiate these terms. Another res pondent sought
further information whether there were any limits on what the developer is able to

specify in these terms.

Updated Proposals

4.36. Since publication of the October 2008 document, we have considered this issue
further in light of comments received and additional analysis. On balance, we  now
believe there is benefit in adopting an approach whereby we issue developers a

model SPA , which they would be required to populate , both in respect of certain
general provisions, but also detailed project specif ic schedules in readiness for the
commencement of the tender process . We consider thatt his would help ensure that
each project within the tender process has certain common documentation in order
to help ensure that parties reach timely commercial agreeme nt. To help initiate this
process, we have included our initial view of the key provi sions of the SPA in
Appendix 6.

4.37. We recognise that this is approach raises a number of detailed issues and that

a process of firstly developing a model SPA and then seco ndly agreeing it with many

developers is challenging. To this end, we propose to engage with developers on the

model SPA and offer a series of workshops for those developers whose projects

would likely fall into the transitional regime to obtain feedback and progress the

development of such a document. We will issue further information on this in due

course.

4.38. We expectthatit would be i n the relevant partiesd interest
commercial agreement as to the terms of transfer and use the model SPA as ab asis

for negotiation. However, in cases where an agreement is not possible, Schedule 2A
of the Act enables the Authority, in certain circumstances, to make a scheme
transferring property, rights and liabilities from an asset owner or a developer to the
successful bidder. This  would ensure that property, rights and liabilities are
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transferred in a fair, timely and efficient manner and avoid an asset owner or
developer being stranded or the tender being frustrated by stalled negotiations.

4.39. We set out our updat ed proposals on bidder requirements with respect to the
SPA in Chapter 5.

4.40. We would welcome views from respondents on this revised approach.

4.40. In discussions subsequent to the October 2008 document, the question has

been raised with  us as to the scope for developers to offer O&M services to the

potential OFTOs for that project as part of the tender process. We are currently

considering this issue, particularly on the basis of any developer backed O&M offer
being ma de available to all bidders in | TT st age for the specific project, with bidders

free to choose as to adoption or not of the developer O&M offer and assuming a non -
exclusive arrangement. We would welcome feedback and views from

respondents on this issue , particularly in relation to terms and conditions to

be applied to any such offer.
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5. Tender Process for the Transitional Regime

Chapter Summary

This chapter provides a detailed explanation of the tender process Ofgem intends to
adopt to select OFTOs for the transitional regime. It builds on wh at we have
published previously, taking into account stakeholders' feedback, as well as further
analysis.

Key Questions

We welcome feedback from stakeholders on all of the issues raised in this chapter.
In particular, responses are requested on:

- Our updated proposals on the pre -qualification stage of the tender process.

- Our proposals for the financial and non -financial criteria we are proposing for the
PQ, QTT and ITT stages of the competition (as set ou tin this chapter and Appendix
7).

- Our p roposals on dealing with changes to consortiums within a tender process.

- Our updated proposals for dealing with bidder dialogue and clarifications within a
tender process.

- Our updated tender documentation contained in Annexes 1 -3.

- Ourinitial thou ghts on further develop ments fort he tender process going forward.

Introduction

5.1. We have consulted over a period of around 18 months on the design of a
competitive tender process for the identification of OFTOs for both for the transitional
and enduring r egimes. We believe this competitive tender process should:

A Deliver fit for purpose transmission infrastructure to connect offshore generation,

A Provide certainty and best value to consumers through the competitive process,
and

A Attract new entrants to the sector.

5.2. Our consultation process to date has included public consultation documents,
debate in open forums and bilateral meetings with interested stakeholders. Through
this process, we have reached firm positions on the overall design of the tender
proce ss, and these were set out in our October 2008 document.
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5.3. Broadly, we are proposing to maintain these positions. However, there are a

small number of issues where we have refined our thinking based on the formal

responses received to that document, as wel | as other engagement with stakeholders
since and further analysis including with our project advisers. These are with respect

to:

A The str ucture of the pre  -qualification stage of the tender process,
A The process for selecting bidders and evaluating tender s, and

A The transfer of assets from an offshore developer to an OFTO (transitional regime
only)

5.4. This chapter re -affirms our key principles for running the competitive tender
process in the transitional regime, and seeks views on our updated proposals

5.5. Stakeholders should refer to our October 2008 document for further detail of the
competitive tender process. For completeness, we have set out an overview below
of those stages of the process where we are not proposing any changes.

Previous Proposals

5.6. The ke y features of the competitive tender process that we have previously
consulted on are:

A Each tender would follow a number of distinct stages:

0 A pre -qualification stage, which would enable Ofgem to select those
parties that it would invite to bid for each project in the tender round
based on evidence presented,

0 An invitation to tender (ITT) stage, during which bidders would have the
opportunity to put forward their detailed proposals for providing
transmission services, including their firm bid revenue str eam for the 20 -
year regulatory period,

0 An optional best and final offer (BAFO) stage, where a small number of
bidders would have the opportunity to put forward an improved final bid,

o0 The identification of the preferred bidder and reserve bidder (if
appro priate), and

0 The licence grant stage, where the Authority would grant the offshore
electricity transmission licence to the preferred bidder, subject to it
satisfactorily completing any outstanding issues required by the Authority.

A Ofgem would advertise  projects in advance, in relevant national and international
publications,
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A Competitive tenders would commence from a common starting point (or
window), determined by the offshore developer demonstrating it had met the
necessary transitional pre  -conditions. In the transitional regime, this common
starting point would be the Go Active and Go Live dates,

A The process would be sufficiently flexible to allow bidders to bid for more than
one OFTO licence,

A There would be increasing amounts of information availab le about the projects at
each stage of the tender process,

A Ofgem would publish standardised tender documentation to support the tender
process, and

A Participants in the tender process would be required to fund Ofgem's costs
incurred in running the compe titive tender process.

5.7. Since the October 2008 document, engagement with interested stakeholders on

the design of the tender process has, generally, been positive. However, we also

recognise that some stakeholders still have reservations about the overall approach
proposed for offshore electricity transmission. Other stakeholders have raised

detailed clarifications with us on certain aspects of how we would run the tender

process.

5.8. The remainder of this chapter confirms the principles of the approach we
propose to adopt when running tenders in the transitional regime. Where possible, it
also clarifies those outstanding issues raised by respondents. More information on
certain detailed issues is set out in relevant appendices. We will be publishing,

join tly with DECC, a final consultation on the overall offshore transmission regime
shortly. This should address those concerns about the overall approach being
adopted for offshore electricity transmission going forward.

Updated Proposals

5.9. One of the key aims  of the competitive tender process is to attract effective,
credible bidders into the ITT stage of the competition, which we believe would ensure
that the most appropriate outcome is secured for all parties. We are proposing a

small number of changes to t he overall approach we intend to adopt to achieve this.
An overview of this  updated approach is illustrated in the following diagram, which
highlights the key stages in the tender process through to the award of a licence to

an OFTO. Further detai |is als o provided in Appendix 7

PRE QUALIFICATION  INVITATION

PREFERRED
QUALIFICATION  To TENDER TO TENDER BIDDER LICENCE FINANCIAL
(PQ) (QTT) (ITT) (PB) GRANT CLOSE
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5.10. The detailed description and rationale for the proposed amendments is set out
in the following sections, with reference to the previous iteration in the October 2008
document.

Pre -Qualification Stage

5.11. The October 2008 document set out that we would select bidders for each

project in a tender round, based on evidence provided in response to a detailed Pre -
Qualification Questionnaire. Applicants would be assessed against a number of pre -
defined criteria, which would be published as part of our Pre -Qualification
Documentation. We proposed that the assessment would be over two parts, with the

first identifying compliance of the submission and the second an assessment against

the selection criteria. The intended outcome of this stag e was a short list of bidders

per project in a tender round.

5.12. A small number of respondents to the October 2008 document commented that

the process as designed may lead to the early de -selection of potentially low cost

bidders, particularly as we were seeki ng a small number of parties who would be

invited to tender. Others commented that a potential way to avoid this happening

would be to consider a financial metric to assist the down selection process,

potentially based on the on atedfetura.pNelhave ant sd expected
considered these comments carefully and recognise there may be ways of improving

the design of this stage of the process to take into account these factors.

5.13. We have particularly considered ways in which this stage could be enhance dto
provide a more robust process and ensure all participants, including developers, have
confidence that the bidders invited to tender would produce the most competitive
outcomes. On balance, we consider that a more effective way to achieve this would

be to introduce more distinct gateways into the tender process, and to ensure that
financial robustness is assessed explicitly before the ITT stage. We believe that this
would be best achieved by delineating the pre -qualification stage into two separate
stages i a Pre-Qualification Stage (PQ) and a Qualification to Tender Stage (QTT).
This would enable us to filter applicants through two distinct processes in advance of
inviting them to tender. Our updated proposals for this are set out below. Appendix

7 contains further detail on the evaluation approach and criteria we would apply in

these stages.

Two -stage Pre -Qualification
PQ Stage

514. The purpose of the PQ stage ii.s.apadytlassess an applic
submits a response to the PQ) economic and fin ancial standing, legal standing and

management and operational capability, with reference to evidence of the applicant 's

general track record, against pre -defined minimum thresholds. This assessment

would be based on current standing and track record, and where the applicant is a

consortium, the standing and track record of consortium members. We are

proposing that the evaluation would include assessment against defined metrics of
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those project(s) that the applicant would be interested in bidding for if i t were qualify
and be invited to tender.

5.15. We recognise that it would be important that a base level of information be
available to inform applicants in their decision -making at this stage. Much of this
would be included in key marketing materials that we would make available in
advance of a tender round. The material for the first round of the transitional regime

is currently in development, but at this stage we would expect it to contain high level
information about each offshore project included in the tender round (such as
capacity and location) and our ex -ante cost assessment for each project.

5.16. Assessment of applicants would be on the basis of achieving general
prequalification, rather than a per project qualification. The expected outcome of the
PQ stage would be a published long list of those applicants that had met the

necessary minimum thresholds of the tender round. The list of projects each
applicant has indicated an interest  in in their PQ submissions  would remain
confidential to Ofgem , as we are proposing that applicants would have the ability to
re-consider which projects they are interested in bidding before entering the QTT
stage.

QTT Stage

5.17. The purpose of the QTT would be for Ofgem to select a small number of

applicants it would invite to tender for each project within the tender round, known

as oO6qualifying biddersbéo. I n essence, this is similar
proposed in the October 2008 document. However, the key difference is that at the

QTT stage under the updated proposal s, we would have already established that the

applicant had met the necessary minimum thresholds.

5.18. Applicants would be required to re -confirm the projects they are interested in
bidding for at this stage. They would then be required to set out their prop osed
approach against a number of key financial and non -financial criteria. The proposals
and evidence in support of the proposals in relation to these criteria would determine

the outcome of the stage, which would be a short list of qualifying bidders pe r
project within the tender round.

5.19. We recognise that it would be important that applicants have sufficient

information available at this stage to be able to provide the necessary evidence to

set out their approach. Therefore, in addition to the informatio n available at the PQ
stage, we would expect to release a detailed Information Memorandum (IM) on a

project specific basis to each applicant that is in the QTT stage. We are currently

confirming the extent of information that the IM would include at prese nt, but we
would expect it to provide:

A adetailed description of the regulatory regime,

A more detailed information about the investment opportunity, such a detailed
description of the transmission assets and relevant equipment suppliers, and
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A the methodolo gy for calculating the ex  -ante cost assessment

5.20. We consider that our updated proposals enable greater opportunity for
participants to engage during a tender process. We would welcome feedback on
this approach.

5.21. In relation to the event that, during the P QQ and QTT stages, we become
aware that a project may attract insufficient applicant interest , We are considering
options to seek to obtain feedback from the bidders in that round with a view to

address and rerun. We are also considering whether the alter native approach may
be to bundle such  a project on a geographic basis with another in the same tender
round. We welcome feedback on this matter and the options being

considered.

Consortium Changes

5.22. Where an applicant is a consortium, we are proposing that the consortium
would be able to adjust its configuration or membership between the PQ and QTT
stages, subject to the newly configured consortium meeting the minimum

requirements of the PQ stage. In addition, if a consortium applicant wanted to be
consider ed for different projects than those it had initially indicated at the PQ stage,

we would require that consortium to demonstrate it could meet the minimum
requirements for those different projects.

5.23. Whilst we are proposing this flexibility for the pre -qua lification stage, we would
expect consortiums to be fully formed at the QTT stage of the process. This would

give certainty to all parties, including ourselves when conducting the ITT tender
process and assessing final ITT bids. With regard to bidding co nsortia changes that
may unexpectedly arise during the ITT stage, we propose to consider these on a case
by case basis, giving due regard to the progress of the ITT at the time, the

significance of the change and the continued compliance of the bidder with the PQQ
and QTT.

5.24. We would welcome views from respondents on the proposed approach

to enable the proposal to : (i) enable consortiums to adjust between the PQ
and QTT stages, (ii) for consortiums to be fully formed at the submission of
the QTT stage, and ( iiiy for us to consider unexpected consortia changes

during ITT on a case by case basis

5.25. In addition to issues around consortium changes , we have also been
considering the matter of the role of supply chain in applicant and bidder consortia.
Recognising t he nature of the supply chain market and to ensure achievement of the
benefits of the competitive regime we propose to preclude the inclusion of supply

chain in consortia on an exclusive basis . We are proposing to take a specific power
in respect of this  in the tender regulations. We would welcome feedback on this
issue .
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Selection Criteria and Process

5.26. In the light of our updated proposals, we have also refined the selection
process and evaluation approach and criteria proposed to be used to identify t
parties who would be invited to tender. An overview of this is set out in this section,
with a detailed description of the selection process for each stage of the tende
process provided in Appendix 7

PQ Stage

5.27. We propose that applicants would be ass essed at the PQ stage against
minimum threshold requirements for financial and non -financial criteria. Howeve
the first part of the assessment would be to assess completeness and compliance of

the response , followed by

A Financial Criteria

Economic and Financial Standing 1 we are considering, in addition to financial
solvency, measuring the applicant's total net assets against a requirements to be
greater than or equal to 120% of the indicative RAV of the applicants' preferred
projects, as well as an ass  essment of their track record of achieving comparable
spend of debt and equity in the proposed financing structure.

A Non-Financial Criteria

h 2009

hose

r,

Organisation, Ownership and Governance - where applicants would indicate the

ownership structure for the OFTO, spec ifically identifying any potential conflicts of
interest. Thiswould i nclude the provision of evidence of their good standing

Management and Operational Capability T which would include an assessment of
the applicant s experti simgtliemecessapy pxpastiae) th
operate an infrastructure project of the size of assets indicated. This would
evidence to demonstrate an understanding and experience at dealing with health

and safety on large scale projects.

5.28. As part of the non -fin ancial criteria, we would require applicants to provide
sufficient information to demonstrate that they would meet the minimum legal
requirements required of all licensees. These would mirror the requirements set out

t o
include

in the Licence Application Regulations % for licences granted  through sections 6A and

6B of the Electricity Act 1989. Demonstration of these requirements would be
important to ensure we are treating applications for all types of licence on an equal
basis. Given this, we propose that for each stage of the competition, there would b

2 The Electricity (Applications for Licences, Modifications of an Area and Extensions and
Restrictions of Licences) Regulations 2008.

e

acquir
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a requirement for the applicant or bidder (as appropriate) to confirm the information
provided in response to these questions.

5.29. Assessment would be tested by means of a series of questions, which would all
be assesse d on a pass/fail basis only. The purpose of this would be to identify those
applicants that meet the necessary minimum threshold requirements. We would

only seek to de -select applicants at this stage where the evidence presented would

not support a pass in all section. To achieve a position on the long list each applicant

must pass every section of the PQ.

QTT Stage

5.30. Determination of qualifying bidders at the QTT would be made based on an
objective assessment against certain key pre
the same financial/non  -financial criteria split as the PQ stage, but would focus

-defined criteria. Th  ese would follow

instead on the applicantés proposed approach to speci
transmission operator roles and responsibilities and project elements, suppor ted
where appropriate by evidence supporting the specifics of the approach . An
overview of these criteria is set out below:
A Financial Criteria
Economic and Financial Standing I a pass/fail assessment of the applicant's
standing, based on its turnover ag ainst confirmed appetite for projects in the
tender round.
Economic and Financial Robustness - which would include an assessment of the
applicantsd deliverability of the proposed funding s
assessment of the desired project internal ra te of return (IRR) and an ability to
identify and apportion project risk.
A Non-Financial Criteria
Management Capability - would include an assessment of proposed approach to
managing a regulated or public infrastructure asset, approach to delivery of
serv ices including roles and responsibilities of consortia members and approach to
interface management and transition planning.
Legal Capability " whi ch woul d include an assessment of the a
approach to compliance with relevant regulatory r equirements (for example the
applicable industry codes).
Operational Capabilty " whi ch woul d include an assessment of th

approach to managing technical and operational issues, including performance and
repairs to the transmission infrastruc ture.

5.31. Assessment at the QTT stage would primarily be a quantitative evaluation with
the questions underlying each criterion scored based on the quality of evidence
presented. We would also propose to weight each criterion, according to its relative
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import ance. We believe that this approach would result in a more robust
determination of qualifying bidders for each project, based on best practice models of
competitive tendering.

5.32. We are seeking feedback from respondents both on the overall
approach to select ion as described in this section, and also the detaile d
elements set out in Appendix 7

5.33. We would specifically welcome respondents' views on the financial

tests we are proposing to adopt at the PQ and QTT stages, in terms of the

underlying principles and also the scale of the metrics - particularly the

proposed use of measures such as total net assets, fundraising track record

metrics, turnover, funding structure and IRR. We also welcome views on

the non -financial criteria we are proposing to apply at the PQand QTT
stages.

Identifying Qualifying Bidders

5.34. Based on the scores achieved at the QTT stage, all applicants would be ranked
with a shortlist of 3 -5 qualifying bidders identified to be invited to tender for each
project in the tender round. For exampl e, if there were 7 applicants that are
interested in Project A, a shortlist would be identified, ranked by weighted scores,

with the top 3 -5 qualifying bidders invited to tender for that project. Given that we
intend to allow the same qualifying bidder to be able to bid for more than one
project, if any of these qualifying bidders were also shortlisted for Project B on the
basis of their ranking for Project B, they would also be invited to tender for that
project.

5.35. A small number of respondents to the Octob er 2008 document requested
clarification as to why we proposed to limit the number of parties we would select to

bid for a particular project. We set out at the time that this would be important to

ensure that each bidder had sufficient confidence that it had a reasonable chance of
success in the bidding process. We considered this important to ensure the quality

of the tender process, given that the process is likely to cause bidders to incur

significant costs, both in terms of its own internal bid costs and also the charges it
would be required to pay to Ofgem to participate. We believe that if there were

more than a small number of parties invited to tender, the quality of bids could

suffer.

5.36. We propose to maintain this principle, but whereas we previou sly set out that
we would limit this at up to four bidders, we propose that it would be optimal to have
flexibility to invite 3 -5 parties to bid. We consider this additional flexibility would be

allow us to take into account the number of applicants at th e QTT stage as well as
the quality of information provided.
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Invitation to Tender Stage

5.37. We set out in the October 2008 document that the main purpose of the
Invitation to Tender stage would be to identify the preferred bidder for each offshore
project withi n a tender round, with the option of a best and final offer stage for a
smaller number of bidders if deemed necessary. We proposed that we would
evaluate bids largely on the basis of the firm revenue stream, as long as the bidder
had demonstrated it a sui  table ownership structure and a suitable approach for
managing the transmission assets over the regulatory period.

5.38. We have considered carefully the responses received to the October 2008

document in respect of this stage, and whist we recognise some clari fication is
necessary, we propose that the key features of the ITT stage remain as previously

set out. As with the pre -qualification stage however, further work since the

publication of this document, has led us to update our proposals in a small number o f
areas. These are set out below.

Evaluation Criteria and Process

5.39. We set out in the October 2008 document that we would be seeking bidders to

provide a firm 20  -year revenue stream bid against standard assumptions as part of
their response , and that the e valuation proces s would largely be based on this . We
noted however that a number of respondents suggested that there should be a

balance between the revenue stream bid and the technical and operational

capabilities of bidders.

5.40. We set out that whilst the firm bid revenue stream would be the key factor in
the assessment at this stage, bidders would also need to demonstrate through their
technical proposal a suitable approach for managing the assets over the regulatory
period. We considered that this would provide the overall best value bid, and that
this approach would be in the best interests of offshore generators given that the

level of the revenue bid would feed directly through to transmission charges.

5.41. We remain of the view that adopting an approach  that largely focuses on the
proposed revenue stream should lead to the best value outcomes in the transitional
regime. We provide further detail on how we intend to assess bidders at th elTT
stage in Appendix 7

Information Available

5.42. Assetoutinthe Oc tober 2008 document, we recognise that bidders would
need a significant amount of information to enable them to undertake the necessary

due diligence in order to submit a bid at the ITT stage for an OFTO licence. We also

set out that we would expect that this would predominantly be information provided
by the offshore developer, but would also likely include the standard industry
documentation, the standard conditions of the offshore electricity transmission

licence and relevant information from NGET in it s capacity as System Operator.
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5.43. We proposed that this information would be made available to bidders by

means of a secure electronic data room controlled by Ofgem , and that only those
bidders bidding for a particular OFTO licence would be able to access, vi a this facility,
the information specific to the project for which they have been invited to tender.

We maintain this proposal and can confirm that we will be employing an e -tendering
portal to provide this service. Each bidder would also be required to enter into a
Confidentiality Agreement before gaining access to the data room.

5.44. As set out in Chapter 4, we are currently liaising with offshore developers to
establish their eligibility to be tendered under the transitional regime. As part of this
exercis e, we are also undertaking to establish the detailed information underlying

each project (for example O&M contracts and warranties). We remain of the view
that this should include:

A all contracts, consents, leases, warranties and guarantees relating to the
transmission assets,

A the Connection Agreement the developer holds with NGET or an electricity
distribution licensee,

A details of all assets and liabilities relating to the transmission project,
A the investment and operation plans for the transmission pr oject,
A relevant seabed surveys,

A evidence of compliance with applicable legislation, regulations and industry
governance arrangements, and

A the terms of transfer for the transmission assets.

5.45. In addition to this information, we also would expect that detai Is of any
derogations against requirements of the industry codes that the offshore developer
had gained or is in the process of seeking with respect to the transmission assets
would also be made available.

5.46. We confirm that this information would be provided in the secure data room
and would only be accessible by the ITT bidders for each particular project.

Bidder Dialogue and Clarification
Bidder Dialogue

5.47. As set out in Chapter 4, we are now proposing to adopt an approach whereby

all transitional project deve lopers would be required to populate i and agree with us
i a model SPA in advance of a tender commencing. We envisage that this would

include general provisions and project specific schedules. Whilst this is an updated
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