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Context

Electricity generated from o  ffshore rene wable sourcesis expected to make an
important contribution to the achievement of the UK's share of the EU's target of
generating 20 per cent of energy from renewable sources by 2020. It is therefore
necessary that fit for purpose offshore electricity transmission infrastructure is
developed to transfer the electricity generated to the onshore network and ultimately

to consumers. It is important that this infrastructure is developed in a timely and
cost effective manner , whilst maintaining  achieving best value for electricity
consumers.

Ofgem has been working with the Government (the Department for Energy and
Climate Change or DECC) to introduce and implement a new regulatory regime for
offshore elec tricity transmission. A key part of the proposals is that offshore
electricity transmission licences would be granted following a competitive tender
process managed by Ofgem. This document updates our proposals for managing
this competitive tender proces s. We are also consulting for the final time on the
draft regulations (which would be made in accordance with section 6C of the
Electricity Act 1989 when inserted) that would provide the legal framework to enable
this process.

Specifically, this documen  t consults on those issues where we are proposing to
update our proposals for the design of the competitive tender process from those set

out in our Competitive Tender Process consultation document published in October
2008. It sets out our updated approa ch to managing the tender process for those
offshore transmission assets that have been or will be constructed by offshore
developers, known as the transitional regime. We also confirm that the broad

principles of this approach would be applied to tenders in the enduring regime,
where the new transmission assets would be designed, financed and constructed by

the offshore transmission owner. This document also sets out refined proposals on
those issues we would expect to be resolved before a tender would ¢ ommence.

We expect to commence the first round of tenders for the transitional regime this
summer, shortly after the Go - Active date for the regime.

Associated Documents

A Offshore Electricity Transmission T A Joint Ofgem/DECC Regulatory Policy
Update, November 2008, Ofgem ref: 153/08.
A Offshore Electricity Transmission - Competitive Tender Process, October 2008,
Ofgem ref: 142/08
A Consultation letter for draft tender regulations, July 2008, Ofgem ref: 108/08
A Offshore Electricity Transmission - A Joint Ofgem/BERR Regulatory Policy Update,

June 2008, Ofgem ref: 84/08
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A Offshore Electricity Transmission - Regulatory Policy Update, January 2008,
Ofgem ref: 4/08

A Regulation of Offshore Electricity Transmission: Government Response to
Offshore electricity Transmission - A Joint Of gem/BERR Policy Statement, January
2008, BERR ref: URN 08/546

A Offshore Electricity Transmission - A Joint Ofgem/BERR Policy Statement, July
2007, Ofgem ref: 189/07

A Offshore Electricity Transmission - Second Scoping Document, March 2007,
Ofgem ref: 58/07

A Regulation of Offshore Electricity Transmission: Government Response to the
Joint DTI/Ofgem Consultation on Licensing Offshore Electricity Transmission,
March 2007, BERR ref: URN 07/634

A Licensing Offshore Electricity Transmission - A Joint Ofgem/DTI Cons ultation,
November 2006, Ofgem ref: 199/06

A Offshore Electricity Transmission - Scoping Document, April 2006, Ofgem ref:
60/06
A Regulation of Offshore Electricity Transmission - A Joint Consultation by

DTI/Ofgem, July 2005, Ofgem ref: 178/05

These documen ts are available to download at:
www.ofgem.gov.uk/Networks/offtrans/pdc/cdr/Pages/cdr.aspx
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Appendix 5 i Overview Contractual Framework for Transitional Projects
1.1. This appendix provides an overview of the key contractual relationships for transitional projects . It also identifies

payment flows where appropriate.

Payment flows
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Appendix 6 - Key Provisions in the Sale and Purchase Agreement

1.1. This appendix provides our initial view on those key provisions we believe would need
to be addressed in the model sale and purchase agreement (SPA) ! As set out in Chapter
4, we are proposing to convene a workshop over the coming months to assist the

development this model SPA, and we will be publishing further details on this shortly.

KEY PROVISIONS IN SALE AND PURCHASE AGREEMENT

A) Conditions precedent

The SPA is likely to enumerate a number of matters that must be satisfied prior to, and
define certain financial and/or operational positi ons that must subsist at, the time for
completion. The obligation to fulfil such conditions may attach to either or both of the
purchaser and the vendor, and a party may be entitled to waive specific conditions
precedent.

The SPA is likely to include commo n conditions precedent, such as:

A grant of the relevant transmission licence ,
A approval of the transition plan , and

A receipt of other third party consents and approvals.

It is likely that the SPA would effect the transfer of individual assets from the vend or to the
purchaser. An alternative to an asset transfer, however, is that the assets comprising the

offshore transmission system are transferred by the vendor into a corporate entity the

ownership of which is then transferred to the purchaser under the S PA. The terms of the
transfer of assets into such a corporate entity would be similar to those applying on a direct

transfer of such assets to the purchaser.

Conditions precedent should also be tailored to each individual offshore transmission

system, and a due diligence exercise  would need to be undertaken by the purchaser to
ensure that the SPA reflects the circumstances of each project (for example, lender consent

under any loan agreement).

One specific item to be considered is the terms upon which the technical specification and
condition of the assets, and their readiness for transfer, are to be assessed. The SPA would
need to set out the acceptance process for the assets, including the way in which it would
be determined whether the handover criteria have been satisfied.

B) Consideration

This section of the SPA  would need to describe the amount of consideration payable by the
OFTO, which would be derived from the ex  -post cost assessment by Ofgem. The ex - post
cost assessment would be undertaken by Ofg  em prior to completion of the SPA.

! For the purposes of this draft document , boilerplate provisions have been disregarded.
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C) Sale and purchase of assets

The SPA would need to provide for the transfer of title in each of the relevant assets
comprising the offshore transmission system, and the SPA would establish the terms upon
which that titt e is transferred. This  would include:

A standard covenants regarding title to the assets ,
A apportionment of the purchase price among the assets to be acquired, and
A transfer of ownership of, and risk in, the assets to the purchaser at completion.

D) Sale A ssets/Excluded assets

This section would define the assets to be transferred to the purchaser. The sale assets

would typically include real property, fixed and moveable plant and equipment, intellectual
property rights and contracts, and would capture all of the assets required by the purchaser
to enable it to operate and maintain the offshore transmission system.

Details of the assets to be transferred would be set out in the schedules to the SPA (see
below).
The SPA would typically also take account of e xcluded assets and contracts that must be

retained by the vendor for the continued operation of the generation station.

Where an asset or a contract is relevant to both the offshore transmission system and the

generation station, the manner in which assets (for example, crown estate leases) or
contracts (for example, composite construction contracts) may be split or apportioned
between the vendor and the purchaser would also need to be specified. This would be

project specific.

E) Third party consents for transfer of assets and contract

The SPA would provide for the assignment of any contracts to the extent the benefit of

such contracts may be assigned without third party consent. However, the SPA would also
need to take account of the fact that the transf er of assets and the benefit of certain

contracts may be conditional upon receipt of third party consent.

It is likely that all such consents would need to be obtained in relation to core assets as a
condition precedent to completion. To the extent such ¢ onsent is not obtained in relation to
a non -core asset prior to completion, it is likely that the SPA would oblige the parties to

take reasonable steps to procure that such consent is obtained prior to a longstop date
following completion.

Such consents and approvals are likely to relate to, among other things, the Crown Estate
lease, planning permissions, marine and environmental consents and licences, material
construction contracts or subcontracts and any agreements with the GBSO or onshore TO
which ne ed to be transferred.

The SPA would also usually provide that the purchaser assumes responsibility for the due
performance of all obligations under the transferring contracts from completion.

F) Assumed and excluded liabilities
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The SPA would typically defi  ne the date from which the purchaser assumes and agrees to
duly and properly perform, pay and discharge and indemnify the vendor against all
assumed liabilities.

Any payables or receivables outstanding at completion are likely to be accounted for in the
purchase price to ensure a "clean” transfer.

G) Employees, pensions and benefits

In the case of the majority of projects there would probably be no employees who would
transfer to the purchaser under TUPE. However, TUPE would apply if there are any

employe es wholly or mainly employed by the vendor in the operation or maintenance of the

offshore transmission system. In the event that any employees do fall within this category,

the terms of transfer of employment (over and above TUPE), and the treatment of a ny
related pension obligations, would need to be specified in the SPA (and would be set out in
the relevant schedule).

H) Conduct before completion

Pending completion, ownership of, and risk in, the assets is expected to remain with the
vendor, and the ven  dor would be responsible for insurance of the assets.

It is likely that the SPA would require the vendor to obtain the purchaser's approval in
certain circumstances, for instance in relation to the amendment of the construction
contract (or other related c ontracts) or the entry into a new contract relating to the
offshore transmission system which would transfer to the purchaser at completion.

I) Completion

The SPA would define the formal obligations of each party at completion, and set out the
steps that must be taken by each party in order to effect the transfer of the relevant
offshore transmission system.

J) Warranties

Warranties are contractual statements of fact regarding the assets and status or behaviour

of the purchaser and the vendor on which the other party is entitled to rely. In all cases,
the SPA is likely to include generic high level warranties from both the purchaser and the

vendor (for example, in relation to corporate approval and in relation to historic events and
compliance). Addition al project specific warranties would be considered on a project -
specific basis, and any such warranties would be set out in a project  -specific schedule.

K) Post completion activities and vendor's access to information

It is likely that the SPA would grant the vendor limited rights following completion (for
example, reasonable access to relevant books and records which have transferred to the
purchaser), and the vendor is likely to be obliged to take steps to ensure that the purchaser
obtains the full benefi  t and enjoyment of the assets following the transfer.

L) Tax related matters
The SPA is likely to need to deal with a number of tax issues, including stamp duty, VAT

and capital allowances.

M) Announcements and confidentiality
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The SPA may deal with the con  fidentiality of certain information to the extent that such

matters are not separately dealt with in stand -alone confidentiality agreements, subject in
all cases to the requirements of the Freedom of Information Act 2000.

N) Schedules

As noted briefly abov e, the SPA would , to the extent relevant, include specific schedules
detailing:

A the contracts to be transferred or novated to the purc haser,
A the specific assets to be transferred to the purchaser ,
A the terms and conditions relating t o the transfer of any employees, and

A the project -specific warranties.

The SPA would also annex an agreed form novation agreement, pursuant to which the
identified contracts  would be novated to the purchaser.
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Appendix 71 PQ, QTT and ITT Selection Process

Introduction

1.1. This appendix provides further detail on the proposed approach to the selection
process for the following proposed tender stages:

A Pre-Qualification (PQ)
A Qualification to Tender (QTT)
A Invitation to Tender (ITT)

1.2. One of the key aims of the competitive tender process is to attract effective, robust
bidders into the ITT stage of the competition in order to ensure the most appropriate
outcome is secured for all parties.

1.3. We set out, in a diagram below, a summary of the overall selection process from PQ
throughto ITT:
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